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Before the
I'ederal Communicatiolls Commission

Washington, D.C. 20554

In the Maller of

Developing a Unilied Intercamer Compensation
R~gime

T-Mobilc el al. P~tition for Declaratory Ruling
Regarding Incumbent LEC Wireless
Tcnnin3lion Tariffs

)
)
)
)
)
)
)
)
)

CC J:XXKEf NO. 01-92

EX I'ARTE CO;\IMENTS OF
SUPRA TELECOMl\WNICATlONS AND INFORMATION SYSTEMS, INC.

AND CROSS-I'ETITION j<"OR LIJ\HTED CLARIHCATION

SuprJ Telecommunications and Information Systcms. Inc. (""Supra"), by its undersigned

counsel, hereby files these Ex Partc Comments and Cross-Petition, pursuant to Sections 1.1006,

1.415 and 1.419 of the F~deral Communications Commission's (th~ "FCC" or the "Commission")

rules, in response to the Petition for Limited Clarification or For Partial Reconsideration (the

"Petition") filed by MClrorcS Communications, Inc. ("MetroPCS") on April 29, 2005 and

respectfully petitions for limited clarification ofthc Commission's Declamtory Ruling (md Repon

und Order' (the "Order") issucd in response to the above--captioned Petition for Dec laratory Ruling'

(the 'i-Mobilc Pctition"). In support thereof. Supra statcs as follows:

In the Mall", af D"'e1aplllfl a Ullified Imercacrier Camp'lUatio" Regime. T-Mobile "' al. Petitio" for
Declarotory Hulong RegardillK Incumbem LEC Wireless re""IIla/IOIl Tariffs, Declat.lOry Ruling and R,port and Order.
CC Dockc:l No. 0 t .92, 2005 FCC LEXIS 1212, FCC 05-42 (",1. February 24. 2005) (111e '"Order").
2 In the Maller of D"'elopillg a Unified Intercarri" Caml'<luallotl Reglm" T-Mobil, 'I .1. Polil;"n fnr
DeclatalO<)' Ruting R,g..dlng Jl'lCumb!:nl LEe Wi",le., T"minaliml Tanff<. CC Docket Nn. 0 t ·92 (fited Seplemb!:r 6,
2002) (the 'T·Mobile Petition").
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I. SUMMARY

MetroPCS seeks to avoId haVIng any KClprocoal compcnsallOO obligations with regards to the

lronsport and tennmatioo of eommemal mobile radIo service (CMRS M

) traffic by CLECa. and

thereby continue to receive such service for free under the guise of a default "bIll and keep"

arrangement. The FCC shoold reject MetroPCS' arguments' and instead. take a fair and reasonable

approach (as it has with regards to IlECs), consistent WIth the original mtentions of the KClprocal

compensatioo regime. and allow "II earrien (including CLECs) to rcco\'CI" \heJrcosts for tenrunaung

iU10Iher eamers' traffic.'

The FCC ~oold find that CL£a are allo"·ed. :II. the 'T;r'j lDlmmum. to rely upoo andenforcc

reasonable rates contained m state-filed tali ffs for the pcnod dunng \lihlch those tariffs have been In

effect. As n rc.~lIh of the Order, it is clear Ihat while ILECs. on a going forward basis, may no longer

rely on state·fiIed wireless termmation tariffs, they elln rely on such tariffs 10 suppan bills anI.!

enforce payment obligations lookmgbackward,' Ho....ever. nolhing In the Order impairsa~'s

plior or gomg-forward nght to rely upon such tanffs, m the absence of a negotiatal agRlement

Without the ablhty to rely on such tantra. if the rehef requc:sted by MetroPCS is grBlted. CM:RS

vroviden WIll havc no inccnlJve to negotiate any type of 1ttlprocal compensatlon agreements with

CLECs, Instead, CLECs will be unable to recover theIr costs and CMRS provide15 w1l1 be nblc to

escape pa)'lng CLECs any reciprocnl compensation for the tmnspon and termi nation of their tr~ffk,

Unlike the sllunllon with IlECs - which, the CommIssion h.as now made clear, can request

3 A£ r. all $olp:a ~ a....... no a..oc In FIonb """ bcelllIbIe 10 """"''a Iho COOl:IIIIBCWO U1ICnD1GalUII Itaffic
onf;lDllOd by MmoI'CS. Yel dle tLEC C1DIIbDUCS I<> bill Scapn. • >Ial<: PSC -s.red ........ .. is <JI dolbrs Q:b

-" 10 "",tooll'lho .....ICbm& funocuonJ _I<>~ ..\fdQIcan... wttb no _y lOr Supn 10 bIockor..........
reruse such Infro<, S""", June 2001 ..'ben Supa I1rv-...l arT)'\"1 fxthucs based Intr.,. Supn 1m _"«,,aal on<

c.... or 'IS COlI from MciroPCS for ICI'monatl"l MetroP'CS' rn.rr""
oJ See /n tile Maller of rIM Hurl ~ P_. C_Il1"'" and Efficient UJe ofSpocr"""for RadUJe­
C"rrlerS.""ic.,. ~walOlJ Rw,na. 2f<:CRcd.291D.(rel, May 18. (987)111145. "hmlhof'CCswaI,"we~
each emily to recover the CO:IlS of 'Vi'lO:h,nslufriC ror thc OlIIer cnmy', nc1Viork,"
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interconnection from a CMRS provider and invoke the negotiation and arbitration procedures sct

forth in Section 252 of the Communications Act of 1934. as amended (the "Act") - CLECS cannot

invoke thc proccdures of Section 252 and have nothing to offer CMRS providers as an incentive to

engage in negotiations to establish reciprocal compensation arT'J.ngements. For this reason. the

Commission's holding in the Order regarding the effect of state wireless termination tariffs on a

going-forward basis should be limited to ILECs. However. forthe very same reason the Commission

allowed ILECs to rely on and enforce state wireless tennination tariffs for the period prior to the

Order. the Commission should also allow CLECs to rcly on and enforce stme wireless tennination

tariffs - not only for the period prior to the Order. but also to continue to do so until and unless

ClliCs arc afforded similar protections to those that the ILECs were granted (i.e. the ability to

invoke the procedures of section 252).

II. UACKGRQUNn

l. The T-Mobilc Petition sought a declarJ.tory ruling that wireless termination tariffs

were not a proper mechanism forincllmbent local exchange carriers ("ILECs") to establish charges

for the transport and termination of wireless traffic.'

2, In the Order. the Commission held that "[b]ecause tbe existing rules donOlexplieitly

preclude tariffed compensmion arrangements, we find that incumbent LECs were not prohibited

from filing state termination tariffs and CMRS providers were obligmed to accept the terms of

applicable state tariffs. "1

3, The Commission further acknowledged "that LECs may have haddifficuhyobtaining

compensation from CMRS providers because LECs may not require CMRS providers to negotiate

5 So, the Order al para. 9.
~ T-Mooile Petition at 1, 14 and Petit;on.t p, 2. par•. I.
7 Order al para. 9.
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inl~onnc:ctlon agJe!'ments or subnutlo artlllrouon under section 252 of the AcL~

4 On a prospccti\"C OOsIS, the CommisSIon amended Its rules prohibiting ILEes from

imposing compensation obligations for non-access CMRS traffic pursu3m to tariff. but protected the

abihty of !LECs to obt:un such compcnsallon by allowing lLEC.s to invoke the: negotiation and

arbnrauon procedures set forth in Secuon 252 of the Act.'

5. SUpr.lIS seeking a clanflCauoo of the <>rdct'-. Specllkally. SUpr.l requests thaI the

Commission c:xplC'isly c1anfy Ihat noIhing m !he: Order Impairs a CLEC's prior righi, or pm:ludes a

CLEC's going-forward right, to rely upon Slate Wireless lennination lariffs, in the absence of a

negotIated reciprocal compensation agreemcnt. In lhe alternative, Supra seeks a clarification thai

sccuon 20.11 of the Commission's rules. 47 C.F.R. § 20.1 I, allo",,'5 CLECs !he 5alIle or similar

proltCllOll affocded [l£Cs - n:uncly the mllty to IajUCS1ln!arolUlCCUOll from a CMRS proVllkr and

m\'o!r;e negotiation and arbllralion procedures similar to lhose SCI fanh m Section 252 ofthc ACI.

6. As set forth in greater delall below, the operative filelS and lhe governing law

pcnaining to CLECs and their lariffs are substantially simllarto lhose applicable 10 ILECs and their

tanffs. The public interest will be best served IfCLECscan COIItmuc 10 uulize wireless lennmalion

t:mffs unl~ and unul lhe:y re3Ch a mutually agreeable negouwed reciprocal compcnsauon

agrttmenl.

7. To holdOlherwise would mandate that CLECs un"",lhngly provide Ihe trnnspon and

tenninalion ofCMRS traffic, with no ability to block such traffic, and nocorrcsponding leverage to

force the CMRS pmvideT's to nCgoliate mutually acceplable tenns. This regulatOl'y regime ",,'ould

result m "bill and Leep" IIfT3JlgemcntS to be not only the: default mechanism. as suggested by

MetroPCS, but also the only ilJI2Jlgt:menl Such an unfwr result would. be directly contrary to the

8 Order at \l=. l~,
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tcrms of47 C,F.R. § 20.11, which e~pressly requires the est~blishment ofarnngements that "comply

with principles of mutual compensation."

8. The FCC should recognize once and for ~Ilthat the concept of "bill and keep" is so

drastically skewed in favor of the CMRS providers that it eannot be reasonably adjudged equitable,

for at least the following reasons:

a) the CLEC pays for more than 50% of the network clements in the eall path bctwCl:n a

CLEC customer and the CMRS customer:"

b) the TELRJC rutes ofthosc c1cments whieh a CLEC must purchase from the [LEC, at least

in Florida. in ordcr to transport and terminate a call originated by a CMRS provider, substantially

exceed the rutes offered to CMRS providers by BellSouth for clements necessary for the CMRS

provider to transport and terminate a call originated by a CLEC;

c) CLECs consistently terminate more CMRS traffic than the reverse: LI and

d) as thc CLEC UNE-P traffic is imJistinguishable from lLEC tr"ffic, theCMRS provider has

already billed the JLEC for the CLEC Ul\'E·P traffic and recovered its associated costs, for which it

would otherwise be receiving double recovcry in reciprocal compensation dollars from the CLEC

Ill. TilE INTEREST OF SUPK,\

9. Supru has a substantial, cognizable interest in the Order. Supra is a CLEC which

curn:ntly provides the transport and termination of wireless traffic to and for numerous CMRS

providers.

9 Order al pa.... 14 arod p.r•. 16.
to Thi, is true regardles, of the dirttli"" of the 0.11 flow (i.e. origInating tfom or lermin.llnglo the CLEC).
II Note In thi' r.gard lh.l whon con,idoring the scope of "bill.nd u.,p" orrangements in the landli"" COnlexl
under 47 U.S.C. § 251(b)(5). the CommIssion concluded th.1 .1.1., llfbilnlting interconnection .greements could only
m.nd.te bill.and.keep in c.,." "'here the traffic ••changed bol",""n the landli,.. tLEC.nd I.rodli,.. ClEC would bo
"f'OIJghly balar.ced." See 47 C.F,R. § 51.713(b), Horc. Incre i, ..., e\"l&nco that ,"1rclo"-(0-1andli",, traffic i' .\"on cl=
10 ''roughly balar.ced,"
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10. CLECs such as Suprn pllllnl)' Incur costs to terminate a CMRS proViders' traffic. In

thIS regard, the: fact that the lrartic ongtnawd 011 11 CMRS network has no be:lring on the: COSI$ Supn1

Incurs to tenmnate II. II is. m this rcspet"t, jl15l hkc landhnc-onginated traffic. Similarly. II is widely

known Ihat Cl£Cs tcmunate more tramc angmated by CMRS provllicrs than vice versa.

AdditIonally. at least as a UNE-P pro'idcr, Inc cow to U1IJlSport and tenrunatc CMRS provnkrs'

Il'llffic IS greater than the: costs 10 transport and terminate anoIhcrC!£.C's traffic. ThIs IS \OhyCMRS

proViders such as MetroPCS seck to "defllUlI" to a "bill and keep" arrnngcrnentllS opposed to having

to negotiate a cost based reciprocal oompenS<ltioo affilngement: the: lanercan only result In lTIOIUes

bemg o"'cd by CMRS providers to CLECs. As CMRS providers haye refused. In some cases for

ycars, to enter mto reasonable reciprocal compensation arrangements with CLECs. the dollars

Involved could be substantial. Supra in particular has borne substantial co~ts in terminating

MetroPCS's tr~ffic. for oyer four years, for which MctroPCS has benefited. Incredibly. MetroPCS

had the temerity 10 claim that SUpnllS barre<! by the statute of lirrutations from seekmg certam pas!

due amounts."

II. MctroPCS argues that allOWingCLECs to file and enforce wtldess tcmunaLion IaI'lffs

"g1\"CS thc:m no mcentlve 10 enter 1010 negollauons where thc:y would be required 10 pay reciprocal

compensation to C\IRS carriers...... This 15 uotl\le, lIS Cl..ECs have 1l'Icentl\'cs 10 negollalC in ordc1" 10

ea) guarantee cust fCCQ"ery on a monthly basiS. (b) dctcnninc aVl11lablc mutual COSl-saving

oppor1UlllllCS WIth the C~1RS pro'·Ider. (e) reduce hugauoo costs, and (d) a\"(lid challenges to their

respet"IlVC !anffs.

12. Contrary to MetroPCS' aucmpllocharac!crizc Supra as seeking tOlale adyantageof

J2 See MetroPCS· FlI'S! AmeDded Answer To f'l~Ir"llfsOniiMI ComplaiN, And Counterctaim doled Api'll
!S, 2l1OS. a ''''1'1 of v,hlCh is .ru>o::l>td "rei" u Exhibit A
I~ 1'.111100 .1 para. 10.
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MetroPCS and other CMRS pro\'iders by tariffing unduly high rales and refusing 10 negotiate

reasonable rates, Supra has successfully, .....ithout resorting 10 liugauon. negoualed mutually

agreeable reciprocal compensation agreemenu; wHh 5e\'eTa1 CMRS providers· even though II has

filed a ""lreless Icmunauon lariff.

13, Furthel" discredlUng LIS argumenu;, MeuuPCS islhe only rem:unlng CMRS pKwider

onglOallng significant traffic to Supra's nc:twor1r: "'Ith .....hom Supra has been unable to obtain a

mutually agreeable reciprocal compensation agreement.

14. MetroPCS has requested Ihallhe Commission clarify the Order and mandate a bill·

and-keep tlmIngemem as the CMRSICLEC default mechanism" - a clanficatlOn whleh would

guarantee MetroPCS a free ride on SuprJ's network -10 the tune of overtwo hundred finy million

(250,000,000) minUles of use (a number whIch grows daily), Such aclarificatIon would havc fur-

reachmg ImpaclS in preventing the ability of any CLEC to reco\'cr their already incurred costs of

providing Ihe lranspon and terminalion of CMRS traffic,

IV. Wireless TerminatIon Tariffs tiled B}' CLECs Are No Different
Than Wireles5 Tumlnallon Tariffs Filed B}' ILECs

IS, In the absence of a negotiated agreement. the only mechaOlsm by '" hlch ClECl; can

IM.!pe 10 n:co\'er its costs and obtaln oompcnsauon for lCl1TIlnaung CMRS tBffie IS via ""reless

«'rmlOallon tanffs, 10 !he absence ofbllls issued agaInst a lawfully filed \:lnff.1tle CL£C n:que:M to

negouate llppOpi late T:lIeS for in«'roormcctlon ""111110I be UIken seriously,

16. 11le 811 Circuli. In ..eVCBlng a state commiSSIon that had efTllflOCltlSl)' found Ihat Slate

wirele.u termmallon tariffs were preempted. correetl)' found that CLECs "had no altemau\"C but to

pursue lanff options under stale law because the WIreless companies could not be compelled to

14 l'ctlU"n al para, 16
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negoti ate compensation mtes limier the federal Act. ,,"

17. Additionally, and as recognized by at least one state commission, CLECs have no

technical ability to SlOp the now of the incoming CMRS traffic."

18. As was the case with !LEC wireless termination tariffs. "the existing rules do not

explicitly preclude tariffed compensation arrangements,""

19, As was the case with ILEC wireless tennination tariffs. "the existing compensation

rules arc silent as to the type of arrangement necessary to trigger payment obligations;'" and

similarly, It should not be considered unlawful for ClECs to assess mmsport and termination

charges based upon a statc tariff.

20, CLECs currently arc not afforded the same protections as ILECs, in that CLECs are

unablc to invoke the procedures of section 252. Until and unless CLECs have this or a similar

ability, CMRS providers (like MetroPCSj will continue their efforts to obtain free service from

CLECs (like Supra) by hidi ng behind this Commission aod arguing that a bi II-and-kecp arrangement

is not only just and reasonable, blll is in fact the default mechanism.

21. In the Supra Action." as referenced by MctroPCS, MetroPCS, in addition to relying

on the SWtutc of limitations (as notcd above), raised the affirmative defense of waiver to Supra's

claim that MetroPCS owes Supra for terminating MetroPCS' traffic:

Supra has also waived any claim for colltx:tion of the charges it seeks to impose
because it was on notice that one or more of the Defendants considered their
intereonnection arrangemcntto be on a bill-and-keep basis and did not considcritself
to be obligated to pay Supra the per minute termination charges that were listed in the

15 Stt StOle of Mi<souri. el ai, Y. Pubtic Stryice Commission of the Stale of Mi,iiOuri. WD62%1 (ga Cir,)
16 Stt QW",l Corp. Y. East BlXharum Tokphonc CooporOli.,o, Docket Nos. FCU-D4--42 arid FCU-D4-43, Onkr
Granting lnjuncllye Relier, at 9 (Iowa Dept. of Util. Bd. Dec, 23. 2(04) (wbern Stale romrnission granted injunctive retief
pre'enting LEC from biocking CMRS traffic,)
17 Order at para. 9.
18 Order at para. 10.
t9 Supra sued MetroPCS in the Untted States District Coort, Miami Division. to rttO'"" i<s rom for transportIng
and terminating MetroPCS' trafftc ,ioee appro~imatel)' February of 2002.
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Supra tariff. Supra took no Steps to block any such Defendants' trJffic andcontinucd
to accept one or more of the Defendants' traffic with knowledge that sllCh Defendants
did not feel obligated to pay the slaled per mimne charges, Supra had an affirmative
obligation to mitigate its damages by declining to continue to accept the traffic and
has waived any claim for collection from any Defendant having failed to do so.'"

MetroPCS raised this defense knowing full well that recent precedent provides that blocking a

CRMS providers' trJffic is illegaL" Funhennore, this argument undelOCores exactly what MetroPCS

seeks - a free ride to terminate as many minutes as it wants on to CLEC networks, under the guise of

its claimed regulatory-approved "bill and keep default mechanism."

22. Florida takes the position that all State tariffs, both flECs and CLECs, are

"presumptively valid." MetroPCS argues that, because there are supposedly procedural safeguards

for ll.EC tariffs that do not e:\ist for CLEC tariffs, the FCC would be justified in distinguishing the

treatment of the two. The truth of the mancr is thaI, as with lLEC tariffs, safeguards with respect to

CLEC tllriffs do e:\ist _any interested pany may file a challenge of the tariff with the state public

service commission, and ask that sllCh tariff be rendered ineffective immediately.'" Tellingly,

MetroPCS has chosen not to pursue any challenges with respect to Supra's Florida tariff.

23. MetroPCS argues that "there is general parity in terms of the interconnection rights

and obligations" between CMRS providers and CLECs because neither one "has the ability to force

the other into arbitration, ..n What MetroPCS fails to consider is that UNE-P CLECs, like Supra,

have no ability to block the unwanted CMRS provider traffic in the event a mutual reciprocal

compensation agreement is nOl reached. Understandably, BellSouth has told Supra that a.) Supra is

not allowed to take any steps in this regard for UNE-P customers, b.) the cost to do such blocking

20 Seepg. t90fExhibitA,
2t See the Order.•t fn :lO. citing Q~'~" Corp. v~I Buchanan Td<pho"< Coop",,,,;V<, Docl:ot Nos. r-cU-&-42
and FCU.04-43, Order Granting Injunctive Relief. at 9 (towa Depl. of Util. Rd. Dec. 23, 20(4).
22 See Fla. Stat. $<>;tion, 364.0 I .00 364.03, wilkiltequite .11 rates to be "fa". just, reason.ble .nd
,uffLci.nt., ...
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would exceed the cost to actually terminate the traffic. and c.) BellSouth was unwilling lO accept the

lega11iability to effect such blocking.

24. MetroPCS also makes the faulty assumption that the COStS for CLECs to terminate

wireless traffic arc equivalent to the costs for CMRS providers to terminate CLEC traffic. It is

unclear what MetroPCS relies upon in arriving at this conclusion. Although this assumption maybe

true in some cases, it is certainly not true in all cases.'"

25. According to MetroPCS. there is no need for. nor would there be any. consequences

to CMRS providers (like MetroPCS) that choose not to negotiate reasonable rates and terms. thereby

foreing bill-and-keep arrangements down the throats of CIECs.

26. MelroPCS then argues that this is appropriate because CLECs "can file complaints at

the FCC under Section 208,"" Howevcr, this is no different than the remedy lLECs previously had

(as acknowledged by MelroPCS in footnote 30 ofthe Petition) and which the Commission dismissed

in expressly ordering that llECs now have thc ability to invoke the negotiation and arbitration

processes of Section 252.

27. The Pctition sets forth no valid reason why CLECs should not enjoy a similar right.

For good reason. as there is simply no harm to CMRS providers should CLECs be afforded such.

28. Lastly, MetroPCS either intentionally or inadvertently misquotes the Commission in

an attempt to conjure up a distinction between the interconnection situation presented byCLECs and

lLECs in order to justify different treatment. MetroPCS states that "prior to the 1996 Act. the

23 Petition a, p. t L P"". t3
24 Molrol'CS claims th.lllle FCC ",lo<! Iha' COSts (Cor terminaling wi,eie,. traffic should fall some"illere be'",..n
0,2 .nd 0.4 cents pcr minute. Ofcourse. the true 00"" (Cor 1<"nHlating 'uch ore "'t by Ihe v.rious ,tate commission' in
",ning TELRIC rates for ,he nellVO,k eiements necessary 10 lermirulte .ny call,. h should be OOIo<! thaI the CRMS
providers. like MctfoPCS. are oot bound by the TELRIC rote" ond, in mosl cases. con le,minole traffic.t much Iowef
ralos Ihan TELRrc. Notwithstanding 'och, MelroPCS has f.iled 10 ....'C thaI it would e,en be willing tn poy bo,,,,,,,,n 0.2
and 0.4 cents PC' minute 10 a CLEe for term,nating """h trame. c"cn lbough. pre.!iumably. Motrol'CS IVOlIld oot dlSpute
,he fe""",noble""ss of soch.
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Co.mmssion had ruled dllU 'tariffs rdlectmgcharges to cdlularcamel$ Will be filed onl)' after the

co-amiers ha\'e negOllaIed agreements on interconnectIon:""

29. In rctlil)'. the: CommIssion did not rule that tariffs be filed onl)' after negotiations. but

rather e~pn:ssed, In dicla, an expc:ctallOn of such. The: Commission expressl)' Slaled that il "wi II not

herein address issues such as whether a certain tariff filing constilutes a breach of good failh.

However. we expc:ct Ihat tariffs renecung charges to cellular carriers Will be filed 0111)' afte.!he co-

carriers ha\'e negotiated agreements on mterconnecuOfl. We also expect lhe agreements to be

coocluded ...·Ithoul delay.-::> Supn notes that 11 lUluested negotiatIons for a mutual m:tprocal

compensatlOll agreement ....ith MetroPCS as early as October 2002. Supra agam notes thaI

MetroPCS has I'I\lsed a stalUte of Iimllations defense III an effort to prevent Supra from n:covenng

COSIS which Supra has already incurred-thereby providing MelroPCS with greal incentives todela)'

meaningful negotiahons for as long as possible. allowing lhem 10 conllnue to raise the Sialute of

limilations defense as each month goes b),.

v. C~11tS Cllrrien Are Llkdr Alread)' Reai"ing Their Recipl"OClll Compt'RS8.lion

30. illS no SUrprise thai MetroPCS lUlucsts a defaultllmlngc:ment of bill-and-koep, as

CMRS proViders, like MeuuPCS. lIJe likely already rcco\'Cnng !heIr portion of reciprocal

compensation from lhe llEC,

31. In the Supra Action. MctroPCS admitted thal it has entered into an interconncction

agreemenl with BeliSouth, and that pursuanlto such Interconnection agreemenl, BeIiSouth has made

payments 10 MelfOPCS "for local (int~ITA) calls th3l appeared to ha\'C onpl\3.led on the BeUSouth

nctwort. and Icmunated on" MeuoPCS' nelwort.. HOIloever MetroPCS was "'unable 10 eIther admll

2S I'I:t>IJOIIII p. 12. ...... 0
26 1'1011110'''[ p. 0.~_ I~ (Emplw.. added).
27 The Need 10 Promote Coml'elltlOn and EfflCletIl Use ofSpo«nJm roo- RadlOComrnon Came.- ServICe. Report
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or deny whether lilly of the local (intr.lMTA) calls !hal appearrd 10 ha\'e originated on die BeIlSoo!h

nel"'-ork and ...inch"'en! lemuAated on MetroCPS CalifomialAorida.lnc:. 's network were lICtu.ally

Supnt UNE-P uaffic.~"

32. Dcsplle Lhese statements. Mt\roPCS did admit Ihat ~Supra's lramc <:annot be

dIstinguished from OIher LEe traffic, such as BellSoulh traffic.....hich IS beIng lenninated on

MetroPCS California/Florida, [nc,·s nelwork in the Slate of Florida unless Supra provides the ten-

digitlelephone numbers assigned 10 its customers and Ihe lime periods for which such numbers have

been assigned to Supra's cU~lomers.'·"

33, As such. It IS clear lhal MelroPCS cannot distinguish Supra UNE-P traffic from the

LEe lrllffic and is hlely aJready reco\-enng '15 costs of lenninaLing SUpr.!·' uaffic from die LEC.

VI. The Order Was 'ot Inlended To Impair Or I"redude Any CLEC Rights

34. As recogmled by the Commission, "the Commission s~mnl.uJ· declined 10

pri'C'mpl Slale regulalion or LEC inlraJilale interconnection rate! applicable 10 C1I1.RS

providers and il acknowledged that Ihe mtraslale portions of inlerconnection arrangemenls are

sometimes filed in Slate tariffs,~" (Emphasis added). Notably the Commission did not distinguish

belween [LECs and CLECs.

35. The Comrrussion further Staled, "ll]hus, il appean; that theCommlsslOll wasawarcof

the5C arrangements and explICitly declined 10 preempt lhem atlhat llme.~" Thus the cum:nl SIJUe of

the law. as recognized by die Commissioo and until amended by the Order. was that LEes. bolh

No. 0.-379. DecIalUoty R"'",," 2 FCC Red 2910.1'J/6. pan. 56 (19S7).
2$ See e~=p of Ddm4gg' f\gpons< 10 P!.IUl"OC. fiO! RNI!CR for AdmM!l!!\l dated May 10.2005, RFA
129 (allaohed huelo ti E>;hIbll B).
29 See ucapl orllle Rnpong: Il) PIa,nliff. Fill! Rcqum f<a: I'roduet!OQ or D!qHnc!!\lj by Sum to
QcCendantsdalcd Moy lO. 200S, RFP24 (anacb<:d hoereto as F,.miblt C).
J(l OnlerOlparo.IO,
31 Id,
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ILEes and CLECs. may usc state tariffs for enforcing wircless tennination charges.

36. The T-Mobile Petition was aimed specifically at the wireless tennination tariffs of

lLECs. Nothing in the Order should therefore be deemed as a limitation on the already limited

ability of CLECs to obtain reciprocal compensation from CMRS providers.

VII. CONCLUSION

The FCC should follow through on its original intent and create rules which pennit carriers to

recover their reasonable costs to trJnspon and tenninate another carriers' traffic, irrespective of the

origination of such trdFfic. Conversely. the FCC should not pennit CMRS providers such as

MetroPCS to receive services for free or reward such providers fortheircontinued delay and refusal

to enter reciprocal compensation agreements. To effectuate these goals. Supra requests that the FCC

clarify its order to specifically state that (I) like !LECs, CLECs arc allowed to rely upon and

enforce reasonable rules contained in state-filed tariffs. on a backward-looking basis; and (2) that

CLECs can either continue to rely on such tariffs on a going-forward basis or may, like !LECs,

invoke similar procedures to those of section 252.

Respectfully submitted this 14'" day of July 2005.

Supra Telecommunications and Information
Systems. Inc.
2901 SW 149"' Ave., Suite 300
Miramar, FL 33027
Ph: 786.455.4239

By:_~£~~~'~1~6~.4~(u~S.~4600~~:;-_
STEVEN B. CHAIKEN
Florida Bar Number: 0626791
BRIAN CHAIKEN
Florida Bar Number: 0118060
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U!'lTED 51',\TES D1Sl'lUCT COURT
SOUTHERN DISTRICT OF Fl.OHIDA

CASE NO. 05-20291 CIVIL (KINGfO'SULU VAN)

SUI'RA n:LECOMi\lUNICATIONS.
AND INFORMAnON SYSTEMS, INC.,

Plailldfr,

,.

i\U:TROI'CS, INC., i\lETROI'CS
WIRELESS, INC. and METROPCS
CALIFORNIAIFLORIDA, INC.

Dcfttld~lllS.

§

§

§

§

§

§

§

I)EF~:NJ)AI''TS' FIRST AMENDED ANSWICR TO PLAINTifF'S
ORIGINAL CQMPI.AINT, AND COUNTERCLAIM

TO THE HONORABLE COURT:

Ddcndnnts MetroPCS, Inc., MctmPCS Wireless, 1m; .. and MelmPCS CalifomiaIFlorida.

Inc. (collcctively "Defendants") hereb~' answer the original Complaint of Plaimiff SliPro

Telecommunications nnd Information SYS1~l1ls, Inc. ("Plaintiff' or "Supra''), and file the

Counterclaim set forth below,:lS follows:

ANSWER

1. Defendonts MelroPCS and MetroPCS Wireless, Inc. deny the allegations in paragraph

of the Complain!, and assert the ddense of lack of jurisdIction over the person, pursuant to

Fed. R. Civ. P. 12 (b) (2). The allegation contained ill the first sentence in paragraph I of the

Complaint is a legal conclusion which Dcrendants are not required to admit or deny. MetmPCS

CalifomialFlorida. Inc. admits th~t it transacts and conducts business in this Judicial district.

2. The allegmions conlained in pmagraph 2 of the Complaim arc legal conclusions

which Defendants are not required to either admit or deny.

nf.Ff:I\"IlANTS' FIRST AMEI~m;p AI'SWER M"'P COtINTEKCJ.AIM. rog. t I
EXHIBIT
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3. The alleg~lIOn5 contamed in par1lgn.ph 3 of the Complaint ~ legal corx:lusiollS

wtueh Defendllllts are not required to tither admIt or den)'.

.:j The aIlegalions contained in pangrap~ .: of !be Compllml are legal condu.sioos

whieh Defendall1s are not required La et.Uler admit Of lkny.

5 Defendanls deny lhc allegations in paragrnph 5 of the Complaint. Defendants

incorporate by reference the aJlegalions HI p;u'agraphs 12·16, 18. 25. 32-34. 38, 39, 49, 55. 56,

58-60,63,65 and 66 of the Answer: and paragnpM I-IS mlhe Counterclaim, set fOM bc)olo.·

6. Dc!"endants arc: without sufficient inf()relallon 10 C1lhcr admIt or deny the a11epuons

1I1 paragraph 6 oflhe Complaint.

7. Wilh I1':Spcctlo the allegations in paragraph 7 of the Complaml. Defendanls deny thai

the: coIl«tivC' ~MetroPCS" (as defined in :M m:roductory p;I.'1Ign.pb of !he Complaint) is a

-corpornllon.~ Defendants admll thai MelnlPCS.l:lc., MetroPCS Wue~ Inc and Mc:roPCS

Cahfomi&IFlorida, lne. ~re eaeh corporations mcorporaled under the laws of lhe Stalo of

Delaware. wllh lhelr prll1cipal place ofbusiness in DallllS, Texas.

8. With respC'Ct 10 lin: allegations "1 p:u'il8J"3Ilh 8 of~ Complainl. Defcndallu admit

thai SUi/ra provides certain lClecommunicaLOJ15 5e:'\'iect In L'M:: Sl&lC of Flonda. Defendanu

otherwise arc withoul suffiei enl mfonnation to either admit or deny the remaining allegalions in

paragraph 8 of the Complainl Defendanu den)' lhal the lr:lnsporl and lemnnallOo of wireless·

ongmalCd tnnic is • eompctiul'e access scrvioe properly 5l.t!iCd 10 the: Plaintiff's Compdllivc

A«e:s.s Pro"ider ServICCS Tariff for the SUle of Ronda because SUJll1l has a telTTllnlllOn

monopoly over the delivCT)' of traffic 10 its ellSlOlllCIli.

9. The allegalion cnmaincd In panilgraph 9 of the COIr.plaint is a ICgill conclusion .....hich

Defendants are l)(){ fnIU1m:! to ellher admit or d<::n)'.

llH"'ENllc\l'lIS' fIRST aMENDED MSWER aND CQ!Ij'iTtRCUIM. ~.,.1
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10. The :likptlOll5 coownc:d LIl P""'iJ1IPh 10 of~ Carnpb.t:u are leg;al concIusiocli

"'itich Defendants are DOl requutd 10 Clther admit Of deny Dcfendanll deny tlw the filed rate

doctnne pmnllS Plml1lffs Ul collect the sums soughl In ibIS~ and denies \hal: the rates souchl

by Supnt ....e lawfully appro"ed, ~:l$OIlable,orcompon with applicable law.

II With respect 10 the allegalions in PMIIgn.ph II of the Complaint, Dcfend;ml$ admit

lhal Secllon S 3.9 of the document anxhcd as Exhiblt A Ulthe Complaint. "'iti<:h puqIOfU Ul be:

effective June 30. 2001-, SUIe$: -iWe$ for lrn:lmaUon of l:ma,\lTA TraffIC (per MOll) for

CMRS pro\iOm and of Local Wlreline TraffIC (pel" MOO) for LECS' 50.01800 (I)),"

Dcfencbnu deny lhal uid Exhibll A IS '-alld. enfOfttable 01 app11Qble 10 DcfmdanlS or 10 any

services JWO\'lded by Supra to Defl:lldanls.. DefecxbnlS od>en.ise deny the allep110N m

paragruph 11 nfille Complalnl.

12 Wtth respect to lhe allegations in pllf1Iyaph 12 of the Complaint, Defendanls deny

that~ IS any d,rect ph}'IoluJ ,m~tion be\... em the neoo."Ork of Supra and any lIIdWOrlc

of Def~l5. Defend2nu adrmtthat the net....odr. of ~lemlPCS CaliforrualFlonda,~ may on

oa:asion be: indtrtttly int~to:d 10 Supn's netwon. through the facilities of othn

connoxl1l15 cameB In a manner tlw pemlllI calls ongmat.ed on that Dcfmd1!ms' no:to\-oR: 10

lemlill:lle on Supr:a's network. (as ....ell as penn,nlOg caUs thai ongm,lle on Supn's nct"''Of\: 10

tenninate on thaI Dcfendant~" network). Defendanls otherv.·ise deny the alle~Jlinns in parlllllllph

12 of the Complain\.

13 WIth 'espc:el to the allcpuons in~~ 13 of the CompJain!, Defend:allts admll

lhat [)efCtldanI ~lwtlPCS Cahfomi&'Fkrida.. llle"'s networ!o; and Supra"s network may OIl

0Q;:a5101l be: mdlrec:tly mlm:onnected lhrough!he faC'iht:a of 0l!x.T <»n:nceUrI& earT1Cl'1i suc:h \hal:

ails 0f1£-I1Iatl1l& on ac:h party·s net"'vrk can lcmU;We OIl me othc:r p;Il't)"s networL DcfCDdants

!1£FF"%\NTIj" fIRST A,\IfJiD[Q AI\SWI<R ANn COU!'lTEtlCLAIM ...... l
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~ \\11hOUI sufficicnt mformatioo at this I:Pe to adlml 01 deny whether this 0CI:Um'd ~1IS eMIr as

Janumy 2002:' DefendantS den)' lhal the tcmunalloll services rendered by Supra arc lilly more

··valuable" than the reciprocal tcmtinalioll services lhal MctroPCS CalifomiaIFlurida Inc. render

to SUpr.i and Supra's CU5U:!mcrs. Dcfcnd:utls o!herY.i~ deny the allegations in P'lf38J1lph 13 of

the COl'llplair.l.

14 \Vim rupccilO the a11egu.ons 10 pangnph 14 of the COlllplarnt, Dcfmdanu admit

\h;I1 Me:roPCS Califomial'Floril!a, Inc.. and Supra ha\'e di$Cl1Ssrd and nclumgcd drafu; of a

possible reciprocal comlX-~lsa(ion aW<;l;mcnl. Defendants deny Ihat Supra has negotlQted III good

faith to OilIer into a r~'Ciprocal compensation arr;\!\gemcnt with MetroPCS CalifomiaIFlorida l!\C.

Defendants deny !hal St:jll1I'S proposed roleS.. tams and conditions are reasol13blc ....i!hill !he

indl<Slfy, DcfendmlS othcrv.ise deny the alkgatlOn$ In JW1II&raPh 14 oithe Compbnll.

15 With respect 10 the alleplio:lS in p:tr:!graph IS of 1m: Complairl1, Dcf~u deny

any refusal to enter min a reasonable r«:lp~l oompcllSaIllm aglffTllent wilh SUpfll. Rlother, \1

is Supra lhal has dl:(:lllloo to negotiate lit good faith and failed to emer imo II rcasonable

reciprocal eOnlpcns.allon agreement J)efendants note that the proper pOlrty to any such

agreement "'ould be MetroPCS Cahfornil.'~rida.. l/Jl;_. ;IS opposed to 000; gf tt:e other

DefClldanI5. DefC'Od~lS d<:ny thai lhe lemU:lallOn services rrodoered by SuprlI are any~

'-l"luable" ih3flthc recIprocal termin:uioo !ieI';ces th:u MetroPCS CahfomialFlorida Inc, render

to Supra nnd SUpl1l'S CUSlomers. Ddcnd:mlli deny lhatthcre is currently any obligalion 10 makc

paymclllto Supm, and olherwise deny the allegations in paragraph 15 of the Complaint.

16. Willi respecl to lhe allegations in par.agraph 16 ef the CompL:linl, DefencLants admit

thatlhe nelwor1ts of MctroPCS CaliforniafF1orida.. Inc and Supr.l may on oc:as.ton be indir!:Wy

1l1lm:onnccted through the fllCilities of OIher COIlJlllClina c:amer$ 10 Supra's netwoO:. 111 I. mL'lnCT

nFI'f:NnM']'<;' FIRST AMp.'IJt:llANSWER AND cour;n;Mq.... IM .,....



tha! permits calls originatcd on eaeh parties' network to tenninate on the other pany's network _

Defendants deny th~t the transport and terminntion of wireles.s-origin~tedtraffic is a competitive

access service properly subject 10 the Plaintiff s Comp"titive Access Provider Tariff for the Sl:lle

of Florida because Supra has a termination monopoly over the delivery of traffic to its eust()mers.

Defendants ~lso deny that Supra's tmiffs are lawfully filed or approved, reasonable, or cOffiJXln

wilh applicable law. Defendants otherwise deny the allegations in paragraph 16 of tile

Complaint.

17. With respect to the allegations in paragraph 17 of the Complaint, Defendants admit

that Supru has submitted some invoices, which have been objew:d to. Defendants are without

sufficient informatiDn to admit or deny whether the in>'oiees properly reneet any services

acmatly rendered by Supra 10 MetroPCS. Defendants otherwise deny the allegati<lns in

pmagraph t7 <lfthe Compl~int.

18. With respect to the aJk:gatiDlls in paragraph 18 of the Complaint, Defendanls admit

Ihat the nctwork of MctroPCS CalifomiaIFlorida, Inc. may on occasion be indirectly

interconnected to Supr~'s network in a manner that permits calls originated on that Defendants'

network TO terminate on Supra's nelwork (as well as pemlining calls thaI originate on $llprn'S

'ICtwOrk to terminate On that Defendants' octwork). Defendants deny lhe allegation of paragraph

\810 the extent that the use of the teml "accept" implieS an abilit)' and legal ri!:htto block traffic

destined to (he Suprn network, or that Defendants have any obligation to pay Supra. Defendants

otherwise deny the alleg~tions in p:Lr~graph 18 of the Complaint.

19, Defendants deny Ihe allegations in paragraph 19 of the Complaint.

20. P:mIgraph 20 of the Complaint states a legal conclusion insofar as it pertaillS to

actions "rc,<!uired by law" whieh Defendants are not required to admit or deny. TD the extenlthat

nrFENllANTS' ~'IRSTAMENDED i\,'lSWER Arm COUNTERCLAIM ''''FJ



Pilr.Igr;tph 20 ~onUlI1$ factual allegatIOns. ncfrndanu.lkrJy the allegations In ptBgntpb 20 of Iht

Compwnl..

21. Defendants deny the alll:iatKmi In panlgraph 21 of th~ Complamt ...ilh the

qualificatioo1.hat Defendants do not uOOemand what SUI':'l;n12lJS by the teon ~formal dis;ruteS~

22. The allegations in paragraph 22 of the Complnint thaI MetroPCS ~aeeepled- Supra

servi~es and has not asscned righls under the Communications Act of 1934, as ameooed, (the

"Tclecom Act") Tclecom ACI to reject scr\'ie<:s, SImi: ICIlOI conclusiollS thut Defendants are not

required 10 admit or deny. Defendants admit that Ddeooal1ts' and SUpnl'S nctworks conlinue on

occasion to be mdirectly interconnected through lhe facilities of coonecting carriers. Defendants

Glhen"ise deny me alle9.;uions In paragrnph 22 of the Compl:L111..

23. Defcll(\ants deny thc allegituol1$llJ panlgnpb 23 ofw Complallll.

U. Defendanu deny the a1legallons In par3~2~ ofthc Compwnt.

25. With respect 10 !be alleg;uior.s III pangra.ph 25 of the Complamt, Defendants admil

th;!.t !hey havc not made mOllClary payments 10 SUPf<\, but deny any obliiation 10 make such

monetary paymenl$. Defendant MetroPCS CalifomiaIFlonda, Inc. has lenninated calls on il$

nelwork which originalcd nn Supra's network '1l1C reciprocal calls lcnninalcd on lhc lIel"'orks

ofSuprJ and MClroPCS CahromlaiFlorida.lnc. werc on a hill·and-keep basis or, alternati\'ely,

lhe amounts due to MetroPCS Cahfomi:fl1orida. Inc from Supr.t offset any claJm by SUpr.1111

whole or part. Oercnd:ll1ts otherwise deny the allcgatiotlS in p;lr.lgraph 25 of the Complaint.

26. Defendants deny the allegalK):J!i In !W1Il:T3Ph 26 of the Complaint_

27 With respect to the allegaliOllli in puagBPh 21 ofthc Complamt. Defendants ad»ut

t.'1atlhe total amounts Slated 011\~ lnVO:CCli from Supra exeeed the amount of three million

six hundred thouulId dollars (53.600,000), bJI deny lhe accUr.JCy or validity of the 1Il\'OICCS, and

OAWSlilO1.I
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deny any obh~lon 10 make paymenl punua.:lIIO such Im'Oiccs. Dcfelldants otherwis.e deny the

alleillations in par~llIraph 27 oflhe Complaint.

28. Defmdllllis deny lhe allegalions in ~gr.tph 28 of the ComplamL

29. To !he alent that Pmgraph 29 oflhe Complainl SWe$1hc: legal c:onclusion l!w the

Supra lariffwlS -~aJidly filc:d~, and Ih:u Defendants ~ -requi~ 10 pay~. Defendants zre IlOI

reqUl~d to admil or deny the allegalions. Defendants deny that SUPI1l'S tariff has been

"approved' by Ihe Florida Public S~rviee Commiss;<Ifi. Defendants otherwise deny lhe

allegations in pmViPh 19 of !he COmplaHlI.

30. With res:pec:1 to the allc:gatiOl\$ m p;lngr3ph 30 of the Complain!., Defeadanfs .mut

lht Sce:tion 5.3.9 of the: documenl attached 0$ Exhitlll A 10 the Complain!, which purports 10 be:,
cfli:ctj"c Jurn: 30, 2004, Silues, "Ral"~ for terminalion of Inlr.lMTA Traffic ~r MOU) for

CMRS prol'iders and of Local WireHne Traffic (per MOU) for LECS' $0,01800 (D)~

Defend3n1S deny that said Elhlbit A IS ...lid. cnforeeablc, reuoruble. or applicabk to

Defendants or to illly services proVIded by SUPr.ll to Defendants. Defc:ndams othc:fwis.e deny the

all"gations in ]Xll1lgraph 30 of lhe Complaint

31. PardgJ"llph 31 statu a legal oonclusion insofar as it Pl'r1,,;ns to "llClion required under

the law" which Defend:ullS ~ lIot requimllo admit Of deny. To !he extent that pa.~ 31

conuullS fXllUJ allegallOllS. Oc:fc:ndanl$ den)' the Lleptions in paragraph 31 of the Complainl.

32. Wilh res:pec:1 10 ll:.e a:legalions in paragraph 32 of the Complaml, Dtfendants adlml

lhat Defendant MctroPCS CalifomialFlorhla, 1n<,:.'1 ntlwo,k and Supra's network may on

occasion be indlreclly interconneeted through the facilities of other counccnon caniers such thaI

calls origi""ling on each party's nc:1....,o'L. c:m lerminate 0:1 such nc:fVo'Ork. Defendants otheno.isc

deny !be allegatiom In panagraph 32 of the Cor.tpbinL

Drn:r;DANTS' fiRST A~IEt"P&PANSI\EK AND CQUNTERCI.AIM. P"",



33 With respect 10 the allegallom in~ n of the Complain!, Defendanl$ admJl

WI Defc:ndolnt MeuoPCS Cal1fonualFlorida, loc's nc1....'(L"'k and Supra's network may on

oceasion be lIldjrcclly interconnctled through the facihu~ of olher cOlme<;tion carriers such thai

calls originaling on each pany's IlCIwork can lenninalc on lhe other party's nelwork. Defendanls

are WlthOUI sufficient kno..... ledge at lhis \lme 10 know when Suprn commenced lennll1alln~

.....ireless calls on ilS nelWor!,; on&lnatai by MeIroPCS CaliforniaIFlorida, Inc. cllSlOmers, or 1Nl,

in facl. such calls are be'in& letminated on Supra's ne\....,or\l::. Defend3r..1S OIherwise limy !he

allegations In p:ara.graph 33 of the Complaint.

3J Wilh ~opect to the alleg,tlJol'.5 in par1Igrnph 34 of lI:e Complaint, Defendants IlImll

that Ihey have nOI made mClnetnry pa)Tllems to Supra, but deny any obligallon to make such

monetary payments D<:fclldant MelroPCS Califomia/Florida. Inc. hllll on occasion indireclly

lcrminalcll calls on its DClwOrk .....hich originOllt:d on Supra's nelwork. The recipl'Ol:;11 calls

lermin;oled on the networks of SUPl'll a."lli MetroPCS Cabfomi:>I'Florida. Inc. were on a bill-and­

keep basis or, altem:llIvely. the amounlS <±t>e to MetroPCS CalifumlllFlorida. Inc. from SUPni

offRt any claim by Sup'" in ...hole 01" put. Defelldanll o\hcrv.~se deny lbe alk:glIl10l!S In

p;mlgr.lph 34 of the Complallll

35. Dcfcnd.1l1ts deny the allegalions in PMl'gn.ph 35 of lhe Complain..

36. The allellmions conlained in paragrnph 36 of the Complainl arc legal conclusions

which Defc:nd:mIS;l1'<: nOI requin:d 10 elllltr admit or deny

37. The allegations conla1lled In pangraph 37 of the Complainl are legal cooclasions

which Defendanl$ arc: roOt reqUIred 10 either admIt OJ den)', HO"'-C"er, Defendants acknowledge

that 47 U.S.C. § 201 contains. ,nler afm, stib5l3nliall)' the langu.age qllOled.

DEfENDANTS' [IIIST ""'HiDEr! "NSWEB ANn COIINTt:llCl.AIM . Po,._
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38. With rc.~peel t<1 paragraph 38 of the Complainl. Defendants deny that the lransport

and lcnnination of wireless-originated traffic is a competitive access service properly subject to

the Plaintiffs Competitive Access Provider Services Tariff for the State of Florida beeause

Supra has a temlinalion monopoly over the delivel)' of traffic to its customers, and otherwise

deny the allegations in paragraph 38 oflhe Complaint.

39. With respcct to the allegalions in paragraph 39 of the Complaint, Defendants admit

that they ha'·e not made monetary paymcms to Supra, but deny any obligation to make such

monetary payments. Defendalll MetroPeS CalifomiaIFlorida, Inc. has on occasion indireclly

tcm,inatcd calls on its nel","Ork which originaled on Supra's network. The reciprocal calls

tenlllnated on the networks of Supra and MctroPCS CalifomiaIFlorida, Inc. w<= on a bill-and­

keep basis or, altenmtively, the amounts due to MetroPCS CulifnmiaIFlorida, Inc. from Supra

offset any claim by Supra in whale or part. Defendants OIherwise deny Ihe allegations in

pamgraph 39 of the Complaint

40. Paragraph 40 of the Complaint stales a legal conclusion pertaining to a legal

presumption which Defendants arc not required to admit or deny. To Ihe extent that paragraph

40 contains factual allegations, Dcfelldanls deny thc allegations in paragrnph 40 of the

Complaint.

~ I. With respect to the allegations in paragraph 41 of the Complaint, Derendanl

MetroPCS CalifomiafFlorida. IrIC. admits that it has made pa)l1nemS to other telecommunications

carriers pursuant to reciprocal compensation agreements but denies any implication that those

carricrs were similarly situated to Suprn. Defendants otherwisc dcny the allegations in paragraph

41 of the Complaint.
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42. Defendant MetroPCS California/Florida, Inc. admits thm it has entered into certain

reciprocal compensalion agrccmellls with other telecommunicalions carriers, which include,

inter alia, tmnspon :md tenninalion of calls originaling on a wireless network, but denies any

impliealion that those carriers were similarly situated to Supra, or tila\ such agreements create

any oblig:nion to pay Supra. Defendants olheN..ise deny the allegations of paragraph 42 oflhe

Complaint,

4]. Defendants deny the allegations in paragraph 4] of the Complaint.

44. The allegation in paragraph 44 of the Complaint states a legal conclusion concerning

the requirements of Section 201 of the Telecom Aet which Defendants arc not required to admit

or deny. With respect to the factual allegations in paragraph 44 of the Complaint, Defendants

deny any refusal 10 enler into a reasonable reciprocal compensation agreement with Supra.

Rather, it is Supra that has declined to negotiatc in good faith and failed to enter into a

reasonable reciprocal compemalion agrtemcnt, Defendants note that the proper pany to any

such agreement wonld be MetroPCS CalifomiaiFlorida, Inc., as opposed to onc of the other

Defendants. Defendants deny that Ihere is cUlTCnlly any obligation to make payment to Supra,

and otherwise deny the allegRlions in paragraph 44 of the Complainl.

45. DefemJants dcny the allegations in paragraph 45 ofthe Complaint.

46. The allegation in paragraph 46 of the Complaint is a legal conclosion, which

Defendants are not required to either admit or deny. To the extent paragruph 46 ~ontains any

factoal allegation, it is denied.

47. With respect to the allegations III paragraph 47 oflhe Complaint, DefendaIl1s admit

that Supra ha~ ~ublTIilted ~omc inVOices, \vhlch have b~n objccted tc). Defendants do not ha"e

sufficient illfomlation at this timc to confirm or dcny whether the rendered invoices properly

llr.FENIMNTS' FIRST AMUWED ANSWER AND COU;;URCLIlIM ''''.. 10



correlale 10 any $elVices provided by Supra 10 MelroPCS during lho: Slaled lime period

Defendants otherwise deny lhe alleg:1l1DlU in pangraph 41 ofthc Complaml

4$ Defendants deny the: Illepl;Ol\5 in paragraph 48 of the ComplaiIll..

49. With respecl to the allcptions m pan,gr3ph 49 of the: Complam\, Defendants admit

thai. Supr:a~ $Ubmitted some in"~llces, ..·hlch have been dlsp<Ited. Oefcndan15 otl\erIo.ise deny

lhe allegal..ons In paragraph 49 Oflhc CompLalnl

50. Ocfendar.ts dmy lhe alleptions In pIfilgJ1lph 50 ofllle Complaml.

51 Wilh ro:$po:Cl 10 the allcpllons In plfilgraph 51 of !he Complainl. Defendants admll

lhal Plalnlirr is assening such a claim, but dcn)' Ihe '·aMily of Ille claIm auerted. Defendants

Olh~'1'Wisc deny Ihc allcgations In parallrnph 5I of lhe Complainl.

52. The allegations contained in paragraph 52 of the Complamt are legal conclusions

which Defendants are nOl required 10 eilher admil Of deny Howcver, Defendanlslleknowledge

lhal 47 U.S.C. § 206 (001 § 2(17) contains, imer olia, substanlially Ihc lallguagc 'llultc:d.

53 TIM: allcgaliOIl In par.a.graph 53 of lhe Complaml $Illes a 10S'1 conclusion with regard

10 Ihe requirements of Sections 201 of the Telerom Act "bch Defmd3....ts are 001 reqUired 10

admit or deny. Defmdal\l MetTQP(S CahfomiaIFIonda Jr.e adml1s thai 11 is a common carrier

",.thin the: meaning of the Tck:«w:l Act. Dcfer.dilllts olherwise Om)' the alleglllions in p3l1IgraplI

53 of the Complillfll.

54 The a1JegatiOll5 in IW1lgnpl! 54 of the Complaifll swe a legal conclusion chat Supra IS

CRlillcd 10 ncoup anomeys fl'C:5 ilIId CQI5U as I result of ... vioillion whioh Defendants tR no!

rcqUlrctllo :lIb,,;1 er 10 deny Dcfend~nlS do nol possess mformation at chis lime to eMIlie il 10

~mll or deny whd-her SUPI11 has lIICUrred allomey's fn:s and costs Ie brinG this &Clion.
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55. The allq:3uOllS contained. in par.tgnph 55 of tIle Compl;urll lUt' Iepi conclusions

which Defcnd;Jl1tl; arc not reqUlml to either admit or deny. Howe"er, Defendantl; ackno",lcdge

that 47 U.SC § 251(bX5) comains. im~Gila. the !mguagc qooted. Dcfcndan15 elmy thai. they

iiQ1: local exchange cani~ ..ithin the mcmtng of ltw; mtl::c.

56. The a11~ioos COn\;llntd tn paragraph 56 of the Complaint lIl't: lcpl conclu$lons

which Defcndmts J..--e IIOt requimllO either admu or dat)·. How·e\·er, DcfatdlD\S IlCIatowledgc

thlu 47 C,F,R. § 51.703 contains, "'IC~ alIa. tl:e 13I1gt13gc qUOl:cd. Defendal1ts deny lbl they arc

local exch3l1gc c;l1T\en ...·ilmn the meaning of thIS statute.

57. The allegatIons contallled m pmgraph 57 of the Complain! lilt legal concl\l$ions

which Defendants arc not required 10 either udmit or deny However, Defendanls acknowlool)e

Ihal ~7 C. F. R. § 57.701 (til contains, ",fer "Iill, Ihe language qUelled.

58. With respect tel the aliegaliell'lS in paral9""Jph 58 of the Complaint. Defendants admit

thnt Defendanl MelroPCS CalifomiaJFlorida. Inc.'s nel,",'Ork and Supra·s nctwork may on

oocastOO be mdire<:lly inlerconnected lhroujh the facilities of o~herCOlmeetlng camelS such that

alls origlTl.ltmg on each pany's network can ICnmlllle on the other party's networl;.. Dc:fc:ndan1S

do not po$SQ5 ",ffil:lenl infofr.Jltion at this time 10 uoo1a;n when Supra first bepn lmmn:llmg

MCIl"oPCS tl1lffie. If II all. Defendants othawise deny the Illcgallons In pal3gnph 58 of !he

ComplillnL

59. Wuh lespect 10 the allegations in paragnph 59 of the Complatnt. Defendants deny

any refU5~1 to CIltcr into I n:asort~ble m:lprocal COIJ:pms:ttioo ag;rttment with Supra. lUther, it

is SUPI1l lhlt !las declined 10 r.egotia:e in good faith and failed to enter mto a mI$O~le

reciprocal compensation Igreemem. DefendllnlS note thai the proper party to any such

agreement would be MetroPCS CaliromiaiFlorida.. Inc .. as opposed to one of thc other
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Dcfend3.lllS. DefendaJ\ll; deny tba1 tbe ternliniltioo 5CJ'-K:es rcndcmI b)' Scpn are III)' more

-~"3Iuable- than I.bc n:ci;ll'lIl:aJ ICrmJlWion services that MelroPCS CalitomialFlorida Jnc. render

10 Supro and Supra's customers. Defendants deny th.1tthere is =nil) any obligation to make

payment to Supra, and othcrv.·lsc deny the allegations III paragraph 59 of the Complain!.

60. With respect to the allegations in ~ragr:tph 60 of the Complaint, Defendants :w,imit

that MetroPCS CalifomliJl'Flomb. loc. a:Jd Sl:prlI. have not emcn:d IntO a ",TiuCII reciprocal

oornpensanon agJ"ClCl:lCnl, and allege that such fallure is due 10 Supra's refusal 10 negotiate in

good fanh :;uld to agree 10 Just and reasonable tc:nm. Defendllms otherwise den)' the allegM.IOllS

ir. p;>ragnop/l 60 oflhe Complaint

61 The allegallon III paragraph 61 of the Complaint stateS legal eonclusions with regan!

to proximate causation and the requirement of 5I.-elion 251{b) of the Telecom Act whieh

Defendants are not obligatetl to admit or deny. Defendants deny the factual allegations in

pouagraph 61 of the Complamt.

62 "'etroPCS Califontla.lFlori6l, inc. denies tile allegation m parag,:aph 62 of the

Complamt 10 the extent thatu Implies !hat tba-l: has beer! a knowllIg non-rCClprocal conferral of

bendil$, Of that :\1etn.1PCS CilhfomiillFJorida, Inc has any legal obhgation. MetroPCS

CalifomiaIFlorilb, Inc. and Suprn have conf(fTed m:iprocal benefits upon one anothC'r through

the tenninmiOI1 of each other's traffic. Defendalll$ otherl'ois<: deny the allegalions in paTllIlr:lph

62 of theColllplain I.

63 Defendan:s deny the alleg.uions ll\ paragnph 63 oflhe ComplainllO the ""tcnl that it

implies an ablluy, legal right, Of obligalion 10 b:ock lr.Iffie from subscribers destined to !be Supra

nel'A-"O<k. Defend3n1S deny tho: allegatiol\ III JJ<lr.tgnpb 63 of the Con:plllnt 10 !be Q:lml that It

implies that there has beel'1 a non-recipfllC<ll mallion of benefi:s, MetroPCS Califorr.ia/l-lontll,
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, . ,

Inc. and Supra have conferred reciprocal benefits upon one another through lhe tenninalion of

each other's trnffic. Defendants otherwise deny the allcgutioru; in paragraph 153 of the

Complaint

64. Defendants deny \he allegations in paragraph 64 ortlle Complaint

65. With respect 10 the alkgulions in paragraph 65 of tile Complaint, Defendants admit

that Defend:mt Metral'CS California/Florida, Jnc.'s network and Supra's network an: on

occasion indirectly interconnected through the facilities of other connecting carners such that

calls originating on each party's network can term;',,'!C on the other party'5 network. Defendants

an: without sufficient knowledge at this time to know whell Supra commenced lennioating

wireless calls originated by MelroPCS customers. DefemJanls deny lhat lha chargt--s Supra is

seeking to eolleet refleet the reasonable value of any services rendered to Defendants_

Defendants O1herwise deny the allegations in pnrngraph 65 of the Complaint.

66, Defendants deny the allegation in paragraph 66 of lhe Complaint to the extent that it

implies lilat there has been a non-reciprocal retention of benefits; MelroPCS C~lifomiafFlorida,

Inc, ~nd Suprd h~ve conferred reeiproeal bcnefLts upon one anolher through the termination of

eaeh other's trame. With n:speelto the allegations in p:lragnlph 66 of the Complaint. Defendants

:KImit thaI Ihey h"ve not m:KIe monetary pa>,nents to Supra, bul deny any obligation to make

such monetary payment. Ddcltdaltt MetroPCS Callforma/florlda, Inc. has on occasion

indirectly terminated calls on its network which originated on Supra's network, The reciprocal

calls terminated on the networks of Supra and I\letroPCS California/florida, Inc. were on a bill

and kecp basis or. alternatively, Ihe amounts due to MctroPCS California/florida, Inc. from

Supra offsel any claim by Supra in whole or pan. Defendants otherwise deny the allegations in

paragraph 66 of the Complaint
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67. Defendants ~y!tle allepUOIIS in~h 67 ofthc Complaint.

68, Dcferoants deny tbc allegatlor"s in pangrapb 68 ofihe ComplamL

69. Defendants deny all other allegations c:ontamal in the ColT:plaml

70. DefmdanlS deny that Supra is enlltled to :lII)' rehef prayed fOl".

AFFlRl\IATIVE U};FJl:NSES

l. Defendants nssert the defen!>e of illelll.lil}. Pursuant to 47 U.S.C § 202(b). all

charges. pmcticcs. classifications and regulations for and in connection with the common carrier

sen'lces provided by Supn 10 any Defendant mu51 be ju~t ami rcasollllble. and no Defendant can

be subj.-.::t to any unreasonable discrimlllalJOll or prcfen:nc:es. I" the specific eor.text of L'le

5CfV10::5 at issue I:m:, tbc SUpr:l chaTgCli must be reelproeal and symmetrical. maning lha.t Supl"il

m~SI agree 10 plIy Defendants the same: r:tte ... hen Defendants temnnate traffic originated by

Supr:a as Supn dlat;es ...hen Defendants' uaffic terminates on the Su:pra network... See 47

C,FR. § 20.ll(b) (~local exchallgc carri=rs and cOO\lTlClCial mobile radio SCl'Vice pmvidcTs shall

comply \\ith the principle of mutual compensation".); 47 C.F.R. § 51.703(a} (~Eaeh LEe shall

establish ~iprocal compens~\lon aTnIngements for the tn.nspor1 and termination of

tclecommunicmions 1I1lffic with any requesting carrier''). Thc unilaterol imposition by Supr~ of

non-~iprocal.IlOn-symmctrical r;lfe is not just alld reasonable and is, therefore. unlawful.

., The dmrgc:s th3.t Supra socks 10 impose also an: unlawful because they arc not

reasonably rd:un! 10 Suprn's COSt of providin& the ICrmination service. Supn IS a non-faci1J.ty

based compc:titi',= local CJIclunge carrier iCLEC"). Rather than o\\l1inl; and operating its o....n

~woO:. Supr:I ~lIres sen'ices and facilities {rom other carriCTS and ltsCS these to laminate

InlfflC to the Su.p:ol c;ulitomCTS. Specifically, SUllnl Iii a UNE---P c;;omcr meanlll& that It~

the unbundled network elemcnts Illatfonn rrom I3ellSouth During lhe time fr:lme relevant to this
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dispute. Supra "'';1$ purewll\g this u.-tK:ndled 11e1"'OI1l: dements platfonn from BeUSoulh III

favonble TELRlC (lOlal demernallong run memnental cm() pnca.. On mfonnauon and behe{

the ra:es paid by Supra to Bell Sollth are a YRalI fr.-bOn of the cbarge$ being imposed by

~IlSou!hon Supra. As aeoI\SCquence.lhe Supra eharges are u.-ueasn.'Uble and unlawfJI.

3. TIle charges that SUPr.l 5ttks to impose on Defendants also are unlawful because

SUpni has entered into special preferemial eonlnetual arrangements with other earriers resulting

in their being charlled a different and lesser rate. Supra also has discrimlllated against Defendants

by ~king to collect terminauon charges from Defendants while failing to eoll«t from other

WIreless earners which tcrmlRate lraffie to Sup..._ The Tel«Ol1\ Act prevents

telecommuwcallOrt$ earners fmm subjecting others to tml'l:asonablc discmnination and

preferences. -17 U.S,C § 2(12. In addition. Section ,. I of lbc tariff that Supra IS seeking to

cnfon;e Clttitles Dcfaxhnl5 to get the liiQIlC r.ttc:s offered by SU;Jra b)' conUXt lO oIhcr similarly

SItuated eaniCT'S. The effon nfSupta 10 ci'largc Dcfembnts a higher me IS unlawful.

4. To the eXlent that Supra bas SOUghltO estabhsh wireless tennmluon nttes thai =
at variance from Ihe rcqlllrcmct1ts of the Telecom ACl :md \he implementing regulations of the

FCC, it is preempted by Federal law from doing so. The Constitution provides that the laws of

the United Stales 1I~ lhe supreme law of the lInd, and the Supreme Coun has declared that

federal regulations ha'e no less preemptive effect than fetlct'al statutcs. AIJtI, tbe Supmne Court

lin upheld explu;itly tile adoption ofr.alional ruks llO''eming ir.tcn:01lJ\CCtion and hu ~gnized

!he IIlItbority of the FCC 10 RgUlate mle«connoction lnvoh"lng wirelas amen.. Under thc::sl:

circwn5lanCCS. thc effort of Supna to mforee IIlUlatcnJly lm;»scd "1relCS5 temunatioo ratC5 thai

hal'e been flied locally _ but have recell'ed 110 $IaIe n:gulalOry scrutiny or approval - is

unlawful.
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5. The "filed rate docaine" which Supra seeks to invoke does not permit 0 corrier to

charge a rate that is unlawfuL Moreover, the filed mte d(X;trine only applies to duly filed and

approl'ed tariffs which is not the case here. The state of Flcrida cffcctively has deregulated

CLEC tariffs and sueh tariffs are accepted as filed, not ~approvedh. However. the filed rate

doctrine, if deemed applicable, would prohibit Supra from collecting a charge at variance from

the filed charge, As a consequence, the effort of Supra to collect from Defendants would be

barred as unlawful to the extent tllal the nile Supra is seeking to collect under this theory is al

variarlce from its filed ratc.

6. As a local exchange carTitr, Supra has a statutory duty to establish r~"Ciprocal and

synunetrical compensation arrangements for the transpon and termination of,
telecommunications. 47 U.S.c. § 151 (b)(5); 47 C.F,R. §§ 51.703(a); 51.711(a). Supra has.

howevcr, deelined 10 negotiate in good faith with any Defendants to reach an iJltcrcOJUlcction

agreement thal provides for reascnable and reciprocal rates. Having failed to meet its statutory

obligations. Supm is precluded from !l"covery.

7 Defendants further assert the defetlSC of payment. A '"bill-and-keep"

interconnection alTilngcment is one in which neither interoonnccting carrier charges !he other for

termination of traffic that originates on the mher carrier's network. See 47 C.F.R. § 51.713(a).

Where, as here, two c:llTiers are indirectly inter<:onnccled and lhey hal'e not mutually agreed

upon the temlS of an interconnection agreement. tile panies are deemed to be pany to such 8

"bill-and-kecp" interconnection arrangement. Thu~, Supra has received consideration from one

or more of the Defendants In Ihe fonn or· lhe reciprocal tcrminJtion by one or more of lhe

Defendants oftmmc originaled on the Supra system. and no further payment is due.
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8. Even if this was not trealed as a bill·and·kecp arrangement and Supra and any

Defendant were deemed to be obligated to make pajments to om; another for terminating each

other's traffic. such Ddcndam is entitled 10 a payment credit based <In the traffic originated by

Supra eustome!"5 that any Defendant has tenninated. As noted above, the law requires

termination rates between a LEe and a CMRS carrier to be symmetrical and ~iprocal meaning

that one or more of the DefendanlS are, at the very least. entitled to payment credits for

tenninating traffic at the same per minute rate that Supra is seeking to impose on Defendants.

Because Defendants offer wiNless ewtomers unlimited local service for a nat monthly fcct, the

Defendants' wireless serviec has become a complete substitute for i.mditionallandline telephone

service for many ewtomers. And, because the Defendants' cuswmers pay the same monthly

amount regardless of the number of wireless calls they place or receivc, they have no financial

incemive to dlscoura!:e others from calling their wireless phonc. TIIC !\:Suit is a balance of

incomin!: and outgoing calls. As a consequcnce, the exchange of traffic between any Defendant

and Supr~ has k ...,l roul;.hly e~uivalem with the elTectthat any obligation ofDefenrlants to Supra

has been largely if not completely offsct by thc n::ciprocal obligation of Supm w one or more of

the Defendants.

9. Defendants assert the defense of waiver. As a local exchange carrier, Supra has a

statutory duty to establi~h r~'Ciprocal arn:l symmetrical compensation arrnngements for the

transport and tennination of tele(ommunication~, 47 V.S.C § 251 (b)(5); 47 CF.R. §§

51.703(a); 51.71 I(a). Having failed to abide by the statutory principles of reciprocity and

sjTIunctry. Supra has waived its righlto charge the tCrmina1ion mte~ i1 is seeking to im[J<lSC.

10. j'ursuant to 47 V.S,C § 201 (a) and 47 CF.R § 51.100, Supro is rcquired to

provide interconnection services and lennination ~ervices upon reasonable request. In tbi~
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instanc~, Defendants have reasonably requested that Supra provide interconnection services

pursuant 10 a reciprocal compensation arrangement. Supra has refused to agre~ to just and

reasonable terms, in violation of47 U.S.C, § 201 and § 251{b)(5), and as a eonsequcnce should

be deemed to have waived any right 10 coll~t unilaterally imposed wircless lermination charges

from Defendants.

II. Sup", has also waived any claim for collection of tile charges it seeks to impose

becaus~ it ,,'as 011 notice that onc or more of the Defendants considered Iheir interconneelion

arrangement to b~ On a bill-mld-keep basis and did not ccmsider itself to be obligated 10 pay

Supra Ihe per minute termination charges that wer~ listed in the Supra tariff. Supra look no steps

to block any such Defendants' traffic and L"Ontinucd to accept olle or more of the Defendants'

traffic with knowletlge that such DefClldants did not feel obligated to pay the stated per minute

charges. Supra had an affirmativ~ obligation to mitigate ils damages by declining to conlinl.lc to

accept Ihe traffic and has waived any claim for collcetion from any Defendant having failed to do

w.

12. Defendant raise the defense ofestnppel. Decisions of the FCC establish that the

Commission intended for carriers to negotiate voluntary interl:onneetion agreements and lhat

tariffs would be filed only after the negotiation pro<.:css had been completed, See, e,g.. nle Need

10 Proma/f: Competition (111l/ EfficicnI Use of Speelnml for Radio Com mOil Carrier S~..'iCC$. 2

FCC Red. 2910, 2916, para 56 (1987) ("we ex~ct that tariffs reflecling charges to cellular

carriers ",',II be filed only after the co-carriers have negotialed agrcemcnl5 on imerconneclion")

Supra has, howevcr, declined to negotiate in good faith ",-'ith one or more of the Defendants to

reach au inlCrl:OnnCl:tion agreement lhat provides for reasonable and reciprocal rales. Supra's

failure arises in part through ilS failure to respond for lengthy periods of time to reasonable
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interconnection proposals made by one or more of thc Defend:mts. Supra should be deemed

estopped from unibter.llly imposing wireless tennination charges by tariff under dtese

circumslances.

13. SUPl1l also is estopped by the filed rate doctrine, if applicable, from seeking to

collect any charges from Defendants at ,'arianee from Ihe rate it has on file. And, if the filed rate

IS unlawful, as is Ihe case here, the eSloppel imposed by the filed rale doctrine would work to

deny Supra any recovery.

14. Supra also is estopped from collecting the charges il seeks to impose because it

was on Ilotiee Ihal one or 1Il0re of Ihe Defendants considered their inlercDlUlcclion anangemcnt

to be on a bill·and-keep basis and did nol consider itself to be obligaled to pay Supra the per

lllinlJlu term;nalion charge:; that weTl: hsted in the Supra tariff. Supra look no SlepS to block any

Defendanfs traffic and continued 10 accept such Defendant's traffic wilh knowledge such

Defcndams did IlOI frel obligated to pay the Slated per minute charges. Supra had an affinnative

obligation 10 mili\:ate its damages by declining to continue to accept the tr.lffic and is estopped

from collecting from any Defcndam hal'ing failed to do so,

15. Defendants assert the defense of limitations, Supra avers in its eomplaim Ihat it

commenced providing tennination services to Defendants as early as January 2002 (Complaint,

p. 13) nnd tllat Defendants have failed to pay anytlling 10 Supra for tile services renden:d.

Although the fin;1 "invoice" rcferenced Oil E..~hibit B to 1'laintilT's Complaint is dated April 27,

ZOO3, on informalion and belief. Supra contends lilat such "invoice" purpons to include a period

beginning ill February 2002. The Tclt<:om ACI provides thal "All nctions at law by carriers for

recovery of their lawful charges, or any pan theroof. shall be begun within two years from the

tinle that the cause of action accrues, and nOI aner". 47 U.S.c. § 415{b). Br ilsown admission.
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the Supra claim accrued more than two y~ars prior to the filing of the Complaint in F~bruary of

2005 and Ihus \S barred by the applicable statute oflimilnlions.

16. Defendams assert the defense of laches. Supra failed to respond for extended

periods of time 10 Defendams" elTom to implement a reasonable reciprocal compensation

arrangement comallling rates based upon forv:ard looking costs. The FCC rules require a LEe

such as Supra to satisfy a reasonable interconnection request "within a reasonable time aner the

request is made··. 47 C.F.R. § 20.11(a). Having failed to comply ",-ilh this regulation, Supra

should be deemed barred by the doctrine of laches from seeking 10 enforce ils unilaterally filed

non-symmetrical wireless lelTllinatioin tmiff.

17. Supra also tS barred by laches from collC"l:ting the charges it seeks to impose

because it was on notice thai one or more of the Defendants c{lIlsidered their interconneclion

arrangement to he on a bill-aOO-keep basis and did rIOt cotlsidcr itself to be obligated 10 pay

Supra Ihe per minute termination charges lhat WNe listed in the Supr<ltarifT. Supra took 110 steps

to block any Defendanl"s traffic and continued to accept such Defendant's lraffie with

knowledge lhat such Defendants did nOl feel obligated to pay Ihe staled per minute charges.

Supra had an affimlativc obligation to mitisata ils damages by declining to continue to accept the

traffic and is barred from <:olleeting rrom any Defendant having failed to do so.

COUNn;H:CL,\IM

I, This Coun has subjeclm.ller over this counterclaim pursuant to 47 U.S.C. § 207,

47 U.S,C. § 401(b), 28 U.S.C. § 1331 and 28 U,S.C. § 1332.

2. As Supra alleges, there is an affinnali\'e statuto')' obligation for a local exchange

carrier (LEC) "to establish reciprocal oompensation arrangements for the transpon and

temlinntion of telecommunications," 47 U.S.C. § 251 (bX5). Morwver, the rules and
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• Each LEe shall establish r«iproeal oor.lpc:il3illion arrangemenl5 for tn.nsport and

It'nllinatioo of lcloeommuniations Ir.dli<; ",ilb lID)' mjuo:stmg camer. 47 C.F.R. §

51.703(..)

• Rates for ttmspon and Imninalion of telecommunications nffic sh;l!l bo:

s)'mmdrK3l. 47 C.F.R § jl.711(a).

• In~ where neither carrier is an inewnbenl LEe (an u.EC) - which if; the caK

here because netlhcr an)' of the Defencbn15 nor Supn. is an ILEe - a SllIIl:

commission shall establish the symmetrical ....cs for lrarIspOrt and ICTTTIination bil5Cd

upon the larger camer's forward lookinll C05IS.

The ralCS lhal Supra secks to 11I\p/W: are !'lOt reo::iprocal. are not s)mmclrical and are nol based

UIIQII (OIWIn! looking <:<Jst!. MclroPCS CalifomiaIFlorida. Inc. has suffered injury by virtue of

the effort of Supra (0 cOllecl unlawful rates.

J. Pursuam to 47 V.S.C § 201 (a> nnd 47 C.F.R § 51.100, Supm is required to

pn;Jvide mlerconncctiOfl servicn and terminal ion SC'rv;c« lIpon reasonable request Ih=fore.

MetroPCS CalifOimalFlond:l., Ix. has requested llllerconncclion services pursu:ull to a m:iprocal

«WIlpamlLJon arnngcmem Wilh Supra. The requC'St by Mo:troPCS CalifornialFlorida, Inc. is

r~le. Supn. has refused to llJ:TCC IVJ~ Illld reasonable lerms, in \iolation of 47 U.S.C. i

201 and § 2S1(bXS}' MetroPCS CalifomialFJorida. Inc. has suffered injury by \1f111l: or !he

.rcfU$il1 (If SUpr.l. to cslabli5h such rclationslup.

4 PursllOlRI to 47 U.SC § 202(b}. all cbugt:s, prac:liccs, c1usificatloll$ and

regulaltons for and In o:onnectlOll with the wmmon ClImer services provided by Supn 10

Ml1roPCS CailfomiafFlorida, Inc. muS! be JUS! and reasonable, and MetroPCS

Call fomlaIFlorida, Inc. cannot be subjcct 10 any ullrciI$Qll:Ibk discnmin3tion or prerercnees. Tile

PEFENlI!\NIS' fiRST AME~Ut:!lANSWI!.It "Nil COliNTERCLMN ·~.. ll



unilateral imposition by Supra of non-reciprocal, non-symmelrical, non-cosl-based rates on

MetroPCS California/Florida, Inc, is nOl jusl and reasonable and is, lherefore, unlawFul. The

filed rate doclrine dao::; not empower Supra 10 charge an unlawFul rate. And, on inFonnation and

belief, Supra has impmed differcm charges upon carriers other lhan MelroPCS

CaJiFomia/Florida, Inc. who are similarly situated. Failure of Supra to give MetroPCS

Califomia/Florida, Inc. rates as Favorable as those offered to olher carriers also is a violation of

Section 5,1 of lile tariff lhat Supra is seeking \0 enforce againsl Defendants. MetroPCS

Califomia/Florida. Inc. has suffered injul)' by virtue of the unreasonable, discriminatory and

preFerential policies of Supra.

5, DeFendant MelroPCS CalifomiafFlorida, Inc, has sought 10 enter inlo a reciprocal

compcMatioll agrcemenl wilh Supra, as is ils slatutory right. Supra has, however, breached its

statulory <JUlY 10 cntcr il1(o such an agreement,

6. Supra's Failure 10 satisfy such dUl)' has includetl its failure to respond to proposals

from MetroPCS CalifominIFloridOl., Inc. for lengthy periods. 47 CF.R § 20.] J provides, in

pertinenl part:

~20.]1 In(ereonn~elion 10 facilillc!! 0 r local nehange ea rrlers.

(a) ,\ local c.~cliall!!C carrier musl provide (he lype of imerconncclion reasonably
requested by a mobile serviee licensee or camer, within a reasonable time after
lhe request. ..

(b) Local cxehange carriers and commerci~1 mobile rndio service providers shall
comply wilh principles "fm\ltual comrensmion.

(J) A local exch~"IlC carrier shall pay rcasonab le compensalion to a
commcrci~l mobile rudio $Ctyi<:e proYlder in connoction Wilh terminaling
lrnffic lhal originates on facilities of the local ~xchange carrier.

IlfHNOANTS' FIRST AMF.NOF.D At'iSWER M.:n CQUNTf.RCI.AlM . ",¥i-J
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Supra has falla! to pro\ide to MetroPCS C.lifornlaIFlorilb. Inc. L'"oe 1}'J}t of reciprocal

eompenwion arr.JI1gl:l11t'fl! rc:tSOlUlbly requested by MctroPCS CalifonialFlonda. Ir.c. Supf"ll

has f~lled to pn)\ide ~ reciproeal compensation agreement l'CCltll'Slcd by MetroPCS

C.lifon"",'FIori.da, Inc. "'ilhin ~ rnm::..able: lime. S"Pfi\ has failed to abide by !be pllllelple of

mutual eompensation and IllS failed to ~y \fetroPCS CalifomialFlorida, Inc. reasonable:

eompe~Jon for tl:rmination ~"'iees prt:l\'ided by MetroPCS CailfomlafFlorida.1ne.

7. Supra has an amnn~tl~ obli&au(lrI to Ilegotiate In good faith wilh MelroPCS

CllhfomiaIFlorida, lne. to establish a re:ISOnable intCTCOflJlCCtion arnngement. The unll~leraJ

filing of a tariff govc:ming wireless termination serviee thai falls to provide for symmetrieal cost­

b;;J.Sl;(! rales constitules ~ failure to barllain in good fauh. MetroPCS Califomia!FIClrida, Inc, IS

injured by lhe SuprJ aClions.

8. To the extent thai Supra hail SOUghl to establish wireless lenninallon niles lhal are

at \-:ui:mcc from the requiremenlJ: of the Telecom Act and the Implementing ~llulatioru; of lbe

FCC. it IS p~mplcd by Feder:l] law from damg §D. The ConSiituuon provides thai me "'WI of

the Untied Stites are the Stlpn:nlC II" of the land, and the SupmTIe Colin has declared that

federal ~gulations h~"e no less prcemph,'e effect thm feden1 statutes And. the Supreme Court

has uphcld Qphcllly the adopuon of nation.I rult'S sovermng interconnection and has recogruud

the al.:thority of the FCC to regulate IIlten:oomechon 11I\vlYillg "1re~ earners. Unde'r these

circumstances. the effoo of Supn. to enforce ullilalenJly imposed wireless termination riles th.H

ha"e been filed locally - but ha,~ reec:i'"Cd no MiKe regulatOry $CrUlllly or tpprOV;lI __ IS

unllwful.

9. The rules and regulations oflhe FCC prohibit a LEC from seekmg 10 recover non-

traffic sensilive loop costs as ~n elemcnl ofa proper intereonnection charge. On mfonnation and

IIH'EI'IIIM'lTS- fiRST "'Mt:NIlf:p ,v'!iWf.B ,....m COlJNIERCLhlM ...... 1.



belJe~ !he mle IhiI1 Supra" so:dinIlO collect from Me'.roPCS CaJifomi&fFklrida, Inc. include5

oon-reeoverable oon-lraffic-sens:lJve loop costs in \'iolalioo offederal law,

10. II is MetroPCS Califomi:afF1orida, lnc.'s po~ition lhat in the absence of !be

e~ecution of differenl reciprocal eompensalion agl~mellt, the parties were subject to a "bill and

keep" ilmll'lSement, in which neither ...."uld bill or collect from lhe other charges for

uansponation and temunallon.

II. HO"~'er, if the panics are DOl subJecl 10 iI bill and keep arrangemcru.. !ben

MetmPCS Cahfomi~d.a, Inc.. IS entitktl 10 C'OlI1pCl1$Duon from Supra. MeuoPCS

Califomla!Florida. inc. 15 enmlcd 10 eompcnHlion from Supn. III iI note at least equal 10, if 1101

grealer lilan. any r3le 10 whIch Supra may he entitled. further, II IS alleged that lhe traffic

volume for which SUPr.! is oblillaloo is equivalent to, or may exceed. any volume of lrome for

""hich Supra may be entitled to rc<:over.

12. Supn has J'fll:Clved the benelil of sueh tr.msport ~ lermmation, all the while

reahzing th:at II was obligaled to compensate MetroPCS CalifomiaIFloru;la, Inc. for same The

amOWllS "'hiclt Supra IS Iha obliglllcd t<l pay 10 MdroPCS Califon::i1l!Florida, Inc. WOtlId ofl$et.

in whole or subst;mlial p;ut. :my llffiQU:ltS thai "''l)IJld olherwise be due from any Dcfmdanl to

Supra

13. Melrol'CS Califomm/florida. loc. has provided services to Supra and such

services WCfC performed under lhe dretlmstanees in which the panies undcntood and intcndod

that tor:lper.saIIOn ,",ould be paid

14 MC'lroPC$ C;dif~'flonlb. loc. has COlIfer=! a benefit on Supn; Supn has

knowledge orlbe ~fil, Supra has accepted or rrtallled lbe benefit; and Clf'CWlISta!ICC:S~ such

th.:u II would be LnCljuitable for SapralO retain the benefil wiu-,Qut paYIng fl1r \.....ue.

lll:n;NUANTS' fiRST AMEN[!I'i!) ANliWt:R AND COUNTERCLAIM . ~,1l

IMWlo'lOl.1



15. Supra's nelwork is imcrconn<:ctcd with the network of MetroPCS

Califomia!Florida, Inc. in such a manner thai Supra can expect 10 =eive access services; Supra

has failed to take reasonable steps to prevent the ~eipt of ~ucb access services; and Supro has in

fact =dved such services.

16. Defendant MetroPCS California/Florida. Inc. 15 entitled to recover its reasonable

and necessary anomeys fees in connection with this action.

17. All conditions precedent to MetroPCS California/Florida, Inc.'s right to recover

have been performed or have occurred.

18. It is Defendants' position th:ll the subject matter of this lawsuit relates to

MelroPCS Califnn,iafFlorida. Inc., and DOl the other Defendants. To the extcnt that it may be

determined that another Defen.dant is a proper puny, and thm the Coun has jurisdiction over such

entity, such other Defendant joins in the allegations made herein on behalf of MetroPCS

California/Florida, Inc.

WHEREFORE, Defendants pray thal Plaintiff take IIOthing by way of this suit; that all

cl~il1JS be dismissed with prejudice; that offset or affirmati ,'e relief be awarded against Supra; for

recovery of ultomcys· fees; for recovery of costs of COlin; and for such other and funher relief to

which Defendants may be juslly elltitled.

DEfEKp...r.TI' fiRST AMENDED ANSWER ANp COlJNn:RCt.AI~l.r.. 2.
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Respectfully submitted.
A.";I)RI;\\S KURTH LLP

B"t2ib2Ctwlcs Perry (i.dnuucd pro Me lice)
1717 Main Street, Saile )700
Dallas. Texas 75201
TelephollC: (214) 659-4681
FlIuimilc: (214} 659·4894
chnrlc~perry@aJldrewskunh.com

WILSON, ELSER, MOSKOWITZ
WUi\lAN & DICKER. LU'
Ricirdo J. ClIl;I

Flolllb Bar No. 208809
Dena E. Fe~dM311

Flcmdll Bar No. 097070
3800 Bank of AmaKlI Town
100 Sou\be;ul St:cond Street
MIami. Florida 3313\
Telephone: ()05) 374-4400
Facsimile:; (lOS) 579-0261
callu@",cmcd.com
f:ldmand@v.·crned.com

AlTORN£\'S FOR 1)t:i"ENOANTS

CEIHIFIC,HE OF SEllVICE

The undersIgnI'd hereby e........ifics thalli we and COlTCCt copy of foregoing lkftnda"fS'
First """""/f!d A,uK...r ID I'loinljffs Original Campl"inl, ,,,,J CoumuclQim has ~
rl'lfwardcd by regular mail on Apn125. 2005. to:

Slcvc Cll3Jlr;.en
2901 SW I:'c!' A\~lIe
SuI1l,300
MHWlUT. FL )3017-4153
Filalmllc (305)443-1078
S'evc.C'h.allr;.cn@Sl1S.00m

Charles I'crTy
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UXITF.D STATES OISfRlCT COURT
SOllnlEll,'" DISTRICT 0.' FLORIDA

~UA..'U.FLORIDA

PblllufT.

SUPRA TEUCOMMUNJC....TIO~S
MID INFORMATION SYSTE."IS. L'"C.• •••,,

••METROPCS. INC.. §
METROPCS WIRELESS, INC" ond §
METROPCS CALIFORNINFLORIDA. I!'lC., §,

•

CASE NO. ClS-:!029I-C1V-KIXG

MAG.O'SUl.LlVAN

D.l:l'E.."OA.XfS· RESPO~E TO PL.\Th.IFrS
tlRST R£Ql"F_"IT FOR "mUSSIONS

TO; I'tailllifT Supra Tdc:rommun>t:lltiool :IIld IIlf~KlIl S)'SU:fll$. 1Dc... by and throagh Its
anClml:)~ of rcc:ord. Sle\'e Chall:cn. 2901 SW 149'" A,"m1JC, Stille 300. Mll'a.'1W". Fl.
33027-4ISl

folloW5:

IH:n:NlJANTS' II.J:;SI'ONSf, TO l'l.JI.lI'm ......·s I'IIlST REQUEST rOil AIl,\llSSIONS _ I·.~ I I
EXHIBIT



Respectfully 5ubmillcd,

ANDREWS KURTH LU'

Blt20:? .
Charles Perry (admincd pro hoc .'ic~)

TX B~r No.: 15799900
1717 M~in Street. Suitt 3700
Dallas, Texas 75201
Telephone: (114) 659-4681
F3c.~imile: (214) 659-4894
chnrlespcrry@llIldrcwskunh.com

WILSON, El...SER, MOSKOWITZ
EDEL.\IAN & DICKER, LLl'
Rie;ll"do J. C313
Florida B~r No. 20KB09
Dena E. Feldman
Florida Bar No. 097070
3800 8~l1k of America To .....er
100 Southeasl Second Slree1
Miami. Florida 33 I 3I
Telephone: 005} 374.440:)
Faa.imile: (305) 579·0261
catar@wemcd.com
reklm;md@wcmoo.com

CERTIFICAn; 01<' S~:RVICE

Thc undersiGned hereby a:nifks that on May 10, 2005 a true ;md correct copy of
foregoing inslrumCl1l been sem regul;ll" mu,l to:

Steve Chaiken
2901 SW 149111 A"cnuc
Suitc 300
Mimmar, FL 33027-4153
Focsimilc: (305) 443-1078
Stcve.s;haikcn@slis.com

Charles Pcrry
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and-1hat purswulllO such inteJlXlltlleCllOfl allrocme.ol. BellSOuth has mIIde paymem to MaroPCS

CaJiromi>l!Florida, Inc. for local (intl1l.\ITA) COllis thaI ~ppeaml to ha\"c origill3ted on the

BellSOlIlh network nnd lerminaled on MelmPeS Cnlifomia/Aorida, Inc. 's nelworl:. Defendants

otherwisc dcny this request

REQUEST FOR ADMIs..''ilONS lSO.I211: Admit thai METRO PCS has received paymenl
from BellSoulh rOl E;.;changc Acceu sef\"i~ plt"'idcd b)· METRO PCS for UNE-P lines.

RESI'ON'SJo::

Defendants inCIlrporalC by reference the Ohjco::tion5 10 Dcfinitiom. Kl forth ~boye.

SubJ"CI 10 and without waivinG the forcgoin,g. Defendants admil th~t Men-ol'CS

Californh./Florida. Inc. ha.. previously emered into an intero:lUllCCtlon agreement wilh BellSouth.

and thai pursu:lllt 10 SUC'h intCTCQlUICC1Jon agrc:cmenl. BellSouth Iw m;l(\e (3)"IllCnl to MetroPCS

Califomi:r.lFlorida, Ir>c. for local (inU':lMTA) calls Iilal appeared 10 ha\'C originaled on thc

BellSoulh OClwori!: ml(! terminaled on Melrol'CS Califomi:r.lFlorida. Ine."s network. Based on the

infomlulion known or ro:adily oblainDble to DdcmJDlll.•. Dfter reasonuhle inquiry. Defendants nre

unable 10 either :ulrnil or deny ....hether any of the Ioc:ll (intl"lMTA) calls th:Il appeMed 10 haw

originaled on the BtllSouth OCt"'On: and ....·hich wen: tcrmUuwi on MetroPCS

Californi:r.lF1orida. Inc:s lltl....·ork "-ere: 3Ctuall)' UNE·P u:a1T1C. Defendants odJav,'ise deny this

requcst.

REQUEST FOR AI).\IlSSIONS NO. 129: Admit lhul METRO res h35 recei"ed pa}mem
from BcliSoulh for E;.;chan,ge Access services pro"ided by METRO PeS for SUpr:l UNE·P lines

RESPONSE:

Defendants inOOlpor3Ie by re:fcll:llCe the Objections 10 Dcfinillons. :sel fonh aOO'"e.

Subject to and without ....ai...ing lhe foreg'ling. Defendants admil thaI MetroPCS

UE~'ENUANTS' RESPONSE TO PLAlt\"n"S mIST ItEQUF.sT FOIt ,~DMJSSIO""S_ P"i" 59
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CalifomialFlorid:l. 1= ha5 Jl'I'C"iously entered uno an inlerronneclion ~~menI with BeliSouth.

and Ih:ll pursuant to ~udl inletWMeClioo ~grttmenl. BellS(lUth has made fXIymcnl 10 MeiroPCS

CalifomialFlorida, Inc_ for local (imr:ll..ITA) calls lllal appeared 10 hn"'e originated 00 the

BcllSouth nelwork and tenninalw OIl Metrol'CS CalifomiaIFJorida.lnc:~ nelwork. Based on lhe

infonnation known or readily oblainable 10 Dcfeooam~. after reasonable inquiry. Defcndums arc

unable 10 eilher admit or lIeny whr::ther any of the local (introMTA) calls thai appeared 10 ha"'e

originaled on [he BellSouth net....ork and .... hictl were lelTTlinatw on MetroPCS

CaJifomialFlorida.. lnc.'s lle[ ....·ork ....at: actually SUPr.l UNE-P tnlffic. DefendanlS olhcrwise deny

thIs request.

ItEQUE..'iT FOIt AOMISSIONS NO. 1311: Admil lhut I\-1ETRO res hns dala which
e"illcllccs Ilml there is an imhalaoce in [he pereclll~sc of lraffic originaled by METRO res and
ll:lTTIinaled by Supra and lbe perl:emage of lruffie oriJ:inaled by Supra and lerminaled by METRO
PCS.

Il.ESI"ONSE:

Dcfend:UllS incorporole by rdcn::ntt the Objectioos to Definitions, set forth abo,,·e.

Defeooanu object 10 tbis reques[ as "ague aud ~mbigUOOJs. in that il reference:. M<!ala- ....·hieh is

neither alladted [0 lbe requests. nor oIImwhc ~pecifiC:llly idenlified, ~tJ<:h thai any n::$pon5C

c:uUlol be connecled to or idcntified ..... ith any particular "data" ur olher document. Subject to

and .....ilhout woi"'ing the foregoing, Defendants admil llwl by reference solely 10 documents or

data currently in lheir ~siOf1. the documentS, slDnding alone. do nOl oonclusi"ely prove ilial

lberc e~ ISIS eilher a traffIC balnn<:e or imbalnn<:e bel....'eC!l me mmUlCS of usc for kx;:ol (intruMTA)

calls originated Oil MetroPCS Californi:1lFlorida. Inc. rle\....,on.: ....·Ilich lelTT1inale 011 Suprn's

llClwork and tile minu[cs of usc for IOC<l1 (inuaMTA) calls originated on Supra's network which

DEf'ENTMNTS' K~:SPONSE TO PLAI1'o1"IFF'S I'IIl.ST 1l~:QUI'-ST FOK A[)~tlSSIOI'iS _P.~ 60
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liNITEDSTATES OISTRlcrCOURT
SOlJfHEKN U1STRICT m'I'LOlUDA

1\.IIA1\.II, FLORIDA

SUPRA TEllC'OMMUNICATIONS
AND INFORMATION SYSTE.\1S,l'lC"

MAG.O'SULLlV",'\'

CASE iliO, 0S-20Z91·CI\,·KlNG

Dcfmdanu.

PlaIntiff,

•••I,
••METROPCS, INC., §

METROPCS WIRELESS, INC., iIJld §
METROPCS CALIFORNIAlFLORIDA, INC" §

••

-•.

RESPO:'\SE TO PLAINTln"S tlRST REQUEST FOR
"ROllUO'IOS OF ooeUMEII.'TS BV SUPRA TO llF.FEiliUASTS

TO: Plaintiff Sllpl"'d Tclecommul1ieol1on~ o.J\d lnfonuation Systems. Inc.• by and lhrough ll!l
a[tome~ of record, SIeve ChaIltcn. Z901 SW 1..19'" A,·mlle, Suite 300, MlC3ffiOC. Ronda
33021-4153.

!CO"C this theLr RcsporoM: 10 the FiBt Reqocst for Produ;:t;oo or Docum\"l'llS by Supra to

DcfClldams. ~l follows:

Each defeoollnl obj0Cl5 to any obli~aliOll being imposed pUrsUlIllt to Federal Rul~ or

Bankruptey Procedu~ 7034. as same: b lIOI applic:lble 10 this CllSC. Dcfend=tU will provide

documents for lnspc:aion mel ropyiog at I mutually apeellble ti~ andp~

R~~'jI'ONSF. TO TilE F1RST R[QU~::sT FOIt ['WQOUCflON
01' DOCUMIWI'S lJ\' SUPRA TO OElo'flI(OAlvrs - PaB< I I

EXHIBIT

C



Rl..lpectfu.:ly submmed,

A,,'11I)REWS KURTH LLI'

B).~
0w1es Perry (.wnittedpro hac vier)
TX Bar No.: 15799900
1711 Main Stred. SUlIe)1oo
Dallas. Te.\lI$ 75201
Telephone: (114)659-4681
Facsicule: (214) 659-4894
dIllrll"lpeTTy@andre...'Sunh.com

WilSON, ELSER, MOSKOWITZ
EI)EI..MAN & DICKER, LI.P
Ricardo J. Cam
Florida Bar No. 2088Q9
Della E. Feldman
Florida Bar No. 097070
3800 Bank of America Tower
100 Southeaq See<md Streel
Minmi. Florid.:! 33131
Telephone: (305) 374-4400
I':><:simile: (305) 579-Cl261
catnr@l ....cmOO.com
feldrrond~wemed.com

CRM:TlflCAn: 0t' SERVICE

The lUldersigr.ed herdly catirle5 l!Ial on May 10. 2005 J, lJUe :mel. t'OfTa1 mpy of
foregoIng imtrurnenl br:c., sc:nl. VUll"C'guJ;U maHto:

SIC''e OIaiken
2901 SW 14~ A\-emII:. Sunt 300
Mmunar. florida 330'21-4153
Facsunih:: (305)443-1018
S!e\'r duiikcn9sus.wm

RE.....OSW TO TlI~; ~·JRSTREQUF-ST FOR I'RODUc.."JO."
OF nOCUMEr-,"I'S 8Y SUPIU TO llEn:NIlANTS -J"C~6



the exi~tence of the allomey client amI/or work product privilege within the $CQpe of Loc:J1
Rule 26.1.G.)(0) ill rCliponsc to thll; rcquClot.

To the cxta:1 document. 113~ been idemir>Cd as raponsive to Ibis request "'hich :an:
proucted by the .tomey-<1ient or ..m produa Jlfi>-ilq;e. rot are beyond the ICopc: of Local
Rule ~_LG,3{o}. such cIocummts h:I..e hem included 00 Defendants' privi1esc log. Defendants
resen'e the rigln to 5Upplemall Jud1 pO>1Jege los in ihe event additional docwnmt5 are
5ubsequemly iden1irlClllu responsive 10 this request.

Defendants user! the protection nfforded to tl'lldc secret or Olller confidential or
proprict:ll")' infonnlltion. and racr'.-<: the right to produce such documents oul)' lIft<:r entry of Md
subj<:ct w thc= Agn:<:d Protecti>'<: Order. or such other order :as rn:l)' be appropriate.

R~~QUF$T ~'OR I'KOIlUCIION NO. 24: All doc:umaus ..1uch state. Tt;ferenr::e or rcl1ect
Supra traffic chili has been tnnsponed or tetlmnated an MeuoPCS' rlC'lwOrk.

KE.<;PONSE:

Defendants incorporole by rcf=ce the Objec1ions to Definitions :md Instructions ~
foM:>bove. Oefendanls further object w the Im11 ~MetroPCS.- D Uiled In this request lIS
llJIIbiguoos. in thaI it does not 5pCCify 10 which ol the: Defendants thc= tam 15 lntendc:d to mer.
DclctllWlts obJCd 10 thtS request hecau5c it places an wxIue burden Of ezperlSe l!W OUI...~iglts its
lik<:ly bcnc:fit, and can be obtaille'd from Supra's o"'1I~,wluch ..'OOld be more con>=.clll.
lc.>~ burden.\OI1le andfor less uponsi>-e. DcfcndMts further objOCl to production of conride-ntial
customer information. including ~'Usto"l\:r proprietary network infomlnlion protected by 47
U.S.C, § 222. Subject to and wilhout wah'ins the fcrn:goinll. Defend:mts respond lIS follows:

Oefencbnts llOIC th.al suprn lrllffic Ct\flIlOt be d~in&uished from olher LEe L..urIC. web
as BcIlSoutlt traffic. ..hieb is being tmTIitWed on MetroPCS CalifomWflOlida. Inc:s network
In the Sltle of Aonda~ Supn providn the te&dij;i1 t<:!ephone numbers ali$igned to its
o;u.s:omen; :uxI thc= lime periods for ...-hld! such nun1bels have been ••igned 10 Supra's
CU\lomcrs. Subject to and W,lllOllI wa,ving the foregoing. MCiroPCS CalifomillfFlorida. Inc.
wnuld Ix: umenable 10 conducting n sampling. for 11 mutually agreed period, of SUpl1l's 10C:l1
(illtr3MTA) traffic tenninated on MetroPCS CnlifomilllFlorida. Ine.'s IIet .."oO:, following
MCiroPCS CllIifomiwHorida, lllC.'s receipt of lite lco-digil nu~ :usigned to Supra's
comomers and oom:spondmg period during ..i\lCh they ..ue :lSSigncd.

"The other defendants do llOI origtlla1e Of termllllte local (mtn.\fTA) Q]ls in the Stale of
Aorida. To the exlall this request could be COOSln>Cd to seek doculllCQ\$ beyond those being
produced lIS set forth above. SlIme arc bc~'OrId lhe proper 5COflC of diseo"cry under Fed. R. eiv,
P. (b){i); i~ vague ambiguous llnd overblOOO. lind sc:cks material., ReilheT lldmi~~ible in evidcnce
110r reasonably calculated to lcoo to ll,e disawcr)' of oomlssible evidence.

Pursuanl 10 Local Rule26.J.G.J(<:). prep31:luOD of:l pnvilegc log is IllX requIred roc

documents or on.! oommunicalions withlxlcl on the basis of:l claim of privi1ese or ..'OI'k product
procection ror <:ommwl>C2lKm!. between a party and ,ts OOURScl after eomme-ncemem of the
action and ....orIr: product matcna! =ted alk'f rommelKulicul of thc= aclion. DcfClldar.ts assert

ItESJ'ONS~:TO THE I'1ItST REQUr.sr FOR PICQDUCTtON
or DOCU~lF~""'SUY SUl'kA TO D~:n:"'DANTS - T'.~ II


